The Government has issued a plethora of bureaucratic initiatives resembling the operation of a Marxist Nanny State. 
The transfer of child welfare from the Dept of Health to DFES in 2003 smacks of State blundering. Without independent research by the experts in the respective health fields policy and outcomes will fail to have coherence and rationale underpinning the implementation and objectivity of the future decisions regarding our children and their welfare. 
Below are a few Government quotes;

CHILDREN’S SOCIAL SERVICES LOCAL AUTHORITY CIRCULAR (2005)16  
To: The Chief Executive 

County Councils ) 

Metropolitan District Councils ) England 

Shire Unitary Councils ) 

London Borough Councils 

Common Council of the City of London 

Council of the Isles of Scilly 

The Director of Social Services 

The Director of Children’s Services 

The Director of Education 

The Finance Director 18 November 2005 

CHILDREN’S SERVICES: PRIVATE FINANCE INITIATIVE 
SUMMARY 
1. This letter invites Expressions of Interest from local authorities that may be interested in bidding for Private Finance Initiative (PFI) credits for children’s services. 

ACTION 
2. Authorities that may be interested in submitting a formal bid for PFI credits for children’s services in 2006 should complete and return the short Expression of Interest at Annex A by 20 January 2006. 

BACKGROUND

3. As you will be aware, the Machinery of Government change in 2003 saw responsibility for Children's Social Services transfer from the Department of Health (DH) to the Department for Education and Skills (DfES). As part of this change, £60 million of PFI credits have been transferred from DH to DfES for the 3-year period 2005-06 to 2007-08 (£20m per year). These credits are intended to support PFI projects that promote and advance the Every Child Matters agenda: that every child from birth to 19, whatever their background or their circumstances, has the support they need to: 

- Be healthy 

- Stay safe 

- Enjoy and achieve 

- Make a positive contribution 

- Achieve economical well-being 

Yet responsibility has been removed from the Dept of health!!
S T A T U T O R Y I N S T R U M E N T S 2004 No. 615

CHILDREN AND YOUNG PERSONS, ENGLAND

SOCIAL CARE, ENGLAND

The Commission for Social Care Inspection (Children’s Rights

Director) Regulations 2004

Made - - - - 8th March 2004

Laid before Parliament 11th March 2004

Coming into force - - 1st April 2004

The Secretary of State for Health, in exercise of the powers conferred upon him by section 195(1) of, and

paragraph 5(2) of Schedule 7 to, the Health and Social Care (Community Health and Standards) Act

2003(a) and of all other powers enabling him in that behalf, hereby makes the following Regulations:—

Citation, commencement and application

1.—(1) These Regulations may be cited as the Commission for Social Care Inspection (Children’s Rights Director) Regulations 2004 and shall come into force on 1st April 2004.

(2) These Regulations apply to England only.

Interpretation

2.—(1) In these Regulations—

“the 1989 Act” means the Children Act 1989(b);

“the 2000 Act” means the Care Standards Act 2000(c);

“the 2003 Act” means the Health and Social Care (Community Health and Standards) Act 2003;

“national minimum standards” means statements of national minimum standards published under section 23 of the 2000 Act or section 87C of the 1989 Act(d);

“a Part 2 undertaking” means an establishment or agency in respect of which a person is for the time being required to be registered by the CSCI(e) under Part 2 of the 2000 Act;

“relevant services” means—

(a) 2003 c.43, (“the 2003 Act”). See section 148 of the 2003 Act for the definition of “prescribed”.

(b) 1989 c.41.

(c) 2000 c.14.

(d) Section 87C was inserted in the Children Act 1989 (“the 1989 Act”) by section 107 of the Care Standards Act 2000 (c.14) (“the 2000

Act”).

(e) See section 102(1) and (3) of the 2003 Act which provides for the transfer of functions of the National Care Standards Commission

under the 2000 Act to the Commission for Social Care Inspection. The Commission for Social Care Inspection is established pursuant

to section 42 of the 2003 Act.

(a) services provided by or in a Part 2 undertaking which are provided, or are to be provided, in respect of a child;

(b) English local authority social services(a) provided in respect of a child (including services provided for his family where those services are provided with a view to safeguarding or promoting the child’s welfare(b));

(c) services provided in respect of a person aged 18 or over (“a young person”) pursuant to sections 23B to 23D and 24 to 24D of the 1989 Act(c);

(d) accommodation provided by a school, or by an institution within the further education sector (as defined in section 91 of the Further and Higher Education Act 1992(d)), in so far as it is provided in respect of a child;

“relevant regulations” means any regulations made under the 1989 Act or the 2000 Act and applicable to relevant services.

(2) For the purposes of regulation 3(1)(i), the person providing relevant services is—

(a) in relation to services provided by or in a Part 2 undertaking, the person who carries on the establishment or agency concerned;

(b) in relation to accommodation provided by a school or college, the relevant person as defined in section 87(11) of the 1989 Act(e).

Functions of the Children’s Rights Director

3.—(1) The functions of the Children’s Rights Director are—

(a) to secure, so far as possible, that the CSCI in exercising its functions—
(i) safeguards and promotes the rights and welfare of children and young persons who are provided with relevant services;
(ii) gives proper consideration to the views of children and young persons to whom relevant services are provided and to the views of the parents of such children and young persons;
(b) subject to paragraph (2), to advise the CSCI as to—
(i) the procedure to be followed by the CSCI when considering an application for registration under section 12 of the 2000 Act in respect of a Part 2 undertaking by or in which relevant services for children are provided;

(ii) the methodology to be followed by the CSCI, for inspection by persons authorised by its in respect of—
(aa) premises used for the purposes of relevant services;

(bb) relevant services provided at such premises;

(c) to monitor and advise the CSCI about the effectiveness of the procedure and methodology mentioned in sub-paragraph (b);

(d) to advise the CSCI from time to time on the numbers, qualifications and experience of staff it is likely to require to discharge its functions in relation to relevant services, and to assist the CSCI in the appointment of such staff;

(e) to monitor action taken by the CSCI to enforce the requirements of the relevant regulations;

(f) to monitor action taken by the CSCI pursuant to section 81 of the 2003 Act in relation to relevant services;
(a) See section 148 of the 2003 Act for the definition of English local authority social services.

(b) See Part 3 of the 1989 Act (local authority support for children and families).

(c) Sections 23B to 23D and 24A to 24D were inserted in the 1989 Act, and section 24 substituted, by the Children (Leaving Care) Act

2000 (c.35), sections 2(4), 3 and 4.

(d) 1992 (c.13).

(e) Section 87 is amended by section 105 of the Care Standards Act 2000.

 (g) to monitor the effectiveness of measures taken by local authorities(a) for the purposes of safeguarding the rights and welfare of children and young persons;

(h) to ascertain—
(i) the views of children and young persons about relevant services provided to them, and

(ii) where appropriate, the views of their parents about those services, and to report such views to the CSCI in so far as they are relevant to the discharge by the CSCI of its functions;
(i) to monitor and review the effectiveness of the arrangements made by the person providing relevant services in accordance with relevant regulations, any national minimum standards and any guidance given by a Minister of the Crown in relation to—
(i) dealing with complaints and representations made by or on behalf of children and young persons about such services;

(ii) the raising of concerns by employees of the providers of relevant services about the safety and welfare of children and young persons using such services;

(iii) ascertaining and responding to the views and wishes of children and young persons about the services provided to them;

(j) to report, to a police officer or an officer of the local authority for the area in which the service is provided or situated, any cases where he has reasonable cause to suspect that any child to whom relevant services are provided is suffering, or is likely to suffer, significant harm;
(k) to advise the CSCI about its procedures for dealing with complaints received from children or young persons about relevant services;

(l) to report to the CSCI any significant matters relating to the rights and welfare of children and young persons who are provided with relevant services;

(m) to discuss matters relating to the provision of relevant services with such bodies, including voluntary organisations, as appear to him to be appropriate;

(n) to report to the CSCI about—

(i) the availability of, and access to, relevant services, and

(ii) the quality and effectiveness of relevant services;

(o) to report to the CSCI on the effectiveness of the relevant regulations, of any national minimum

standards and of any guidance given by a Minister of the Crown, applicable to relevant services;

(p) to publicise the office of the Children’s Rights Director and his functions;

(q) to assist the CSCI from time to time in the preparation of reports, including its annual report, in so

far as they concern relevant services.

(2) The functions set out in paragraph (1)(b) and (k) are subject to the requirements of regulations

relating to the functions of the CSCI made under the 1989 Act or the 2000 Act(b).
Revocation

4. The National Care Standards Commission (Children’s Rights Director) Regulations 2002(c) are hereby revoked.

Signed by authority of the Secretary of State for Health Stephen Ladyman, Parliamentary Under Secretary of State, 8th March 2004 Department of Health
(a) See section 148 of the 2003 Act for the definition of local authority.

(b) Certain functions of the National Care Standards Commission under the 2000 Act are transferred to the CSCI by section 102(1) and (3)

of the 2003 Act.

(c) S.I. 2002/1250.
EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations are made under section 195(1) of, and paragraph 5(2) of Schedule 7 to, the Health and Social Care (Community Health and Standards) Act 2003. They prescribe the functions of the Children’s Rights Director who is to be appointed by, and to be an employee of, the Commission for Social Care

Inspection.

An Overview of Cross-Government Guidance

Every Child Matters: Change for Children is the programme of local and national action through which the whole system transformation of children’s services described in Every Child Matters is being implemented. A range of guidance documents has been produced to assist local partners in delivering this programme, including statutory guidance under the Children Act 2004.

Inter-Agency Co-operation to Improve the Wellbeing of Children: Children’s Trusts sets out the broad strategic direction for the development and operation of children’s services. It  does so through describing the arrangements that constitute a children’s trust and how, through children’s trusts, local authorities and other key partners should discharge their duty to co-operate to improve the wellbeing of children and young people.
Wellbeing has a legal definition based on the five Every Child Matters outcomes; the achievement of these outcomes is, in part, dependent upon the effective work to safeguard and promote the welfare of children.

Statutory guidance on making arrangements to safeguard and promote the welfare of

children under Section 11 of the Children Act 2004 sets out the key arrangements agencies should make to achieve this whilst carrying out their normal functions. The new arrangements by which agencies should work together to safeguard and promote child welfare is described in the revised Working Together to Safeguard Children: a guide to interagency working to safeguard and promote the welfare of children. 
The chapter on Local Safeguarding Children’s Boards (LSCBs) within the revised Working Together describes how LSCBs should be set up and should operate, as part of the wider children’s trust. The revised Working Together was issued for consultation in July 2005 on http://www.dfes.gov.uk/consultations.

The Children’s Workforce Strategy: a strategy to build a world-class workforce for children and young people (published for consultation in April 2005) sets out the Government’s vision for the children’s workforce, identifies and addresses key challenges in meeting this vision, and includes proposals to develop a national single qualifications framework to improve career pathways and progression opportunities for the workforce. 
For more information visit: http://www.everychildmatters.gov.uk/childrensworkforcestrategy
The Common Core of Skills and Knowledge for the Children’s Workforce sets out those areas of expertise that everyone working with children, young people and families should be able to demonstrate.

Both of the above documents should inform strategic planning for developing the

children’s workforce locally.

The Common Assessment Framework (CAF) provides a common approach to needs

assessment that can be used by the whole children’s workforce. The CAF consists of: a simple pre-assessment checklist to help practitioners identify children who would benefit from a common assessment; a process for undertaking a common assessment; and a standard form to help practitioners record, and, where appropriate, share with others, the findings from the assessment. For more information visit: http://www.everychildmatters.gov.uk/caf
Information sharing will also be aided by the publication this winter of cross-government guidance for practitioners on the legal framework for, and good practice in, sharing information about individual children and young people. Consultation on this guidance is open until 15 November 2005. 
To comment visit http://www.dfes.gov.uk/consultations
Detailed statutory guidance and directions will also be issued in 2006/07 to support the establishment and operation of information sharing ‘indexes’ under Section 12 of the Children Act 2004, including arrangements for the management, technical specifications, security aspects, transferring and cross matching data and advice on data protection rights. 
To read more visit: http://www.everychildmatters.gov.uk/informationsharing
Lead Professional Good Practice Guidance sets out a broad framework of the key

responsibilities, skills and knowledge required by practitioners to carry out this role. The guidance draws on good practice to provide emerging models, working solutions and suggestions on how the role might be developed, implemented and managed. 
To read more visit: http://www.everychildmatters/leadprofessional Multi-agency Working Toolkit is a web-based resource that supports managers and practitioners delivering multi-agency services to children and young people. It contains material to suit different service delivery models and provides working solutions and good practice examples relevant to issues faced in setting up and delivering multi-agency services.

E. Background policy and strategy documents

Key documents explaining and shaping the strategic direction of the Every Child

Matters: Change for Children programme are:
Every Child Matters: Change for Children sets out the national framework for local

change programmes to build services around the needs of children and young people so as to maximise opportunity and minimise risk. Available from:

http://www.everychildmatters.gov.uk/publications
The National Service Framework for Children, Young People and Maternity Services sets out a ten-year programme to stimulate long-term and sustained improvement in children’s health and wellbeing. Available from: 
http://www.everychildmatters.gov.uk/publications
Youth Matters offers for consultation a new strategy for providing opportunities,

challenge and support to young people. It outlines the Government’s vision of a

system in which integrated services help all young people achieve the five Every

Child Matters outcomes to the greatest possible extent. Available from:

http://www.everychildmatters.gov.uk/publications
Choice for parents, the best start for children: a ten year strategy for childcare sets out the Government’s commitment to invest in childcare, early education and work life balance so that families are able to secure the best start in life for their children. 
Available from:
http://www.everychildmatters.gov.uk/publications
Working with voluntary and community organisations to deliver change for children and young people sets out the Government’s plans to strengthen its national relationship with voluntary organisations that work with children, young people and families, while also supporting the effective engagement of voluntary and community organizations in local Every Child Matters: Change for Children programmes. 
Available from:

http://www.everychildmatters.gov.uk/publications
Every Child Matters: The Framework for the Inspection of Children’s Services sets out the principles to be applied by an inspectorate or commission assessing any children’s service, and defines the key judgements which, where appropriate and practical, inspections will seek to make. The framework ensures that all assessments consider the extent to which the service contributes to improving the wellbeing of children and young people.

Available from http://www.ofsted.gov.uk

What is the best way to care for children who, for reasons not of their making, are unable to grow up with their birth parents? This is a crucial question for any civilised society, and I believe that the nature of the response is a test of how progressive and compassionate that society really is. Unfortunately, at the moment our care system fails to enable most children who enter it to achieve these aspirations. This is despite the efforts of many committed people – professionals and non-professionals alike – and the determination and resilience of the children themselves. This Green Paper shows that for many of the 60,000 children who are in care at any one time, childhood and adolescence are often characterised by insecurity, ill health and lack of fulfilment. This is terribly sad. Rt Hon Alan Johnson MP
Social care, welfare, protection

The Every Child Matters: Change for Children programme aims to put in place a national framework to support the joining up of services so that every child can achieve the five Every Child Matters outcomes.

The ten key elements of the national framework are:

1. The duty to cooperate to promote the well-being of children and young people

2. The duty to make arrangements to safeguard and promote the welfare of children and young people

3. The development of statutory local safeguarding children boards (LSCBs) to replace non-statutory area child protection committees (ACPCs)

4. The appointment of local directors of children services

5. The National Service Framework for Children, Young People and Maternity Services

6. The Outcomes Framework

7. The development of an integrated inspection framework

8. The appointment of a Children's Commissioner

9. The development of a Common Assessment Framework

10. Workforce reform to help develop skills and ensure staffing levels

Social services play a central role in trying to improve outcomes for the most vulnerable and a key measure of success will be achieving change through closing the gap between their outcomes and those of the majority of children and young people.

Government’s proposals focus on seven themes
· Intervening earlier and more effectively with children on the edge of care and their families

· Strengthening the role of the corporate parent
· Improving the quality and stability of placements
· Ensuring a first class education
· Improving life outside school
· Easing the transition to adult life

· Making the system work – robust accountability
· Government has set up 4 working groups which will report in Spring:

· Future of the Care Population. Chair: Martin Narey

· Social Care Practices. Chair: Professor Julian le Grand

· Placement Reform. Chair: Lord Laming

· Best Practice in Schools. Chair: Professor Dame Pat Collarbone

Review of the child care system in England and Wales 2006

1.4 The Review’s analysis has identified the following issues as being significant

in relation to outcomes for families and children and to the use of resources

within the child care proceedings system. These issues are not new and

much is already being done to address them. However, there are ongoing

areas of serious concern:

• forecast increases in the volume of s31 cases likely to come to court;

• unnecessary delay, which is caused by a complex set of drivers,

including poorly prepared applications to court, ineffective case

management, scarcity of judicial resources; variation in quality of

representation; expert evidence that takes a long time to commission

and / or is requested late in proceedings and / or does not provide

suitable guidance for the court; the late allocation of the children’s

guardian, delaying the start of their appraisal of the local authority’s (LA)

work in preparing the application; alternative carers emerging late in

proceedings; and regional variations in practice;

• families’ lack of understanding of the process and their difficulties in

engaging with it, including the impact of the focus on permanency

through substitute family care (the perception that children are likely to be

permanently removed from birth parents, potentially with no contact) and

the ability of vulnerable families to understand local authority concerns

and to be encouraged to address these as early as possible and before

proceedings are issued;

• the complexity of cases (and the impact of this on other factors, such

as children’s and families’ understanding, unnecessary delay and the

volume of paperwork generated for practitioners); and

• the need for better inter-agency working to achieve holistic improvements

in the child care proceedings system.
Governments executive summary for children in care

1. Chapter 1 sets out the shocking statistics on the education of children in care. Only 11% of children in care attained 5 good GCSEs in 2005 compared with 56% of all children, and similar performance gaps exist at all ages both before and after Key Stage 4.

2. The long-term outcomes of children in care are also devastating. They are over-represented in a range of vulnerable groups including those not in education, employment or training post-16, teenage parents, young offenders, drug users and prisoners.

ANNEX G

Care Matters: transforming the lives of children in care
Policy Context 
1. Despite unprecedented investment over the last decade and radical reform of children’s services, children in care have not benefited as much as other children. 
Gender
2. The number of children in care has risen over the past 10 years – but the proportion of boys and girls has remained relatively stable over the period. 

	
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	No. of LAC
	50,800
	51,500
	53,300
	55,500
	58,100
	58,900
	59,700
	60,800
	61,100
	60,900

	% Male 
	53
	54
	55
	54
	55
	55
	56
	55
	55
	55

	% Female
	46
	47
	45
	46
	45
	45
	44
	45
	45
	45


3. It is worth noting that the proportion of boys and girls categorised as “Children in Need” is very similar to that of children in care – 56% are boys and 44% are girls.

4. The gender breakdown of children in care varies slightly by race.  Overall, 55% of LAC are boys, but only 50% of Asian children in care are boys, compared with 60% of black children in care and 65% of those whose race is recorded as “other”.
Race/Ethnicity of children in care

5. We know that the race and ethnicity of children in care is not representative of the overall population of children.  The latest figures show that there are 2,800 unaccompanied asylum-seeking children in England and this has an impact on the racial make-up and ethnicity of the LAC population as a whole.   Table 1 (below) sets out the race of children in care if UASC are included.  Table 2 (below) excludes UASC.
Table 1: Children in care (including UASC)

	
	Children in care
	Total Children in Need
	All children 

	
	Number
	%
	Number
	%
	%

	White
	48,100
	79
	172,900
	74
	87

	Mixed
	5,000
	8
	13,200
	6
	3

	Asian
	1,800
	3
	9,000
	4
	6

	Black
	4,900
	8
	15,900
	7
	3

	Other 
	1,100
	2
	4,900
	2
	1

	Not stated1
	-
	-
	18,800
	8
	-


1. CPR – this is unborn babies



Table 2: Children in care (excluding UASC)

	
	Children in care
	Total Children in Need
	All children 

	
	Number
	%
	Number
	%
	%

	White
	47,500
	82
	170,700
	75
	87

	Mixed
	4,900
	9
	13,000
	6
	3

	Asian
	1,300
	2
	8,100
	4
	6

	Black
	3,700
	6
	12,700
	6
	3

	Other 
	600
	1
	3,300
	1
	1

	Not stated1
	-
	-
	18,500
	8
	-


1. CPR – this is unborn babies 

6. It is clear that: 

· although numbers are small, black children (4,900 in 05) are over-represented within the care population – they make up 8% of children in care (6% if we exclude UASC), but only 3% of all children; 

· children from mixed heritage families are also over-represented within the care population – they make up 8% of children in care (or 9% if we exclude UASC), but only 3% of all children;
· on the other hand, Asian children (1,800 in 05) are under-represented accounting for only 3% of the care population (or 2% if we exclude UASC), but 6% of all children.

7. It is important to note that the proportion of children from black and minority ethnic families is much higher in London than in other parts of England.  In London only 46% of children in care are white (compared with 79% nationally), but 30% are black and 14% are of mixed heritage.

8. There is limited research to explain why some groups are over-represented and others under-represented and this does not paint a complete picture.  For example, the under-representation of Asian families was considered as part of small-scale research project in Luton which found that south Asian families would turn for help to other family members and friends rather than social services due to embarrassment, stigma about the organisation and a lack of awareness of the support available
.  However, more recent research has found that, in addition to a lack of awareness about services, language problems can act as a serious barrier to access for Asian families.

9. We have been told anecdotally that difficulties in accessing universal services can result in problems escalating to the extent that children are taken into care.  This may explain the over-representation of black children, but further examination is required to explore this.  

10. There are a rising number of unaccompanied asylum-seeking children (UASC) within the LAC population.  The number of UASC has increased from 2,200 in 2002 to 2,900 in 2005 – accounting for 5% of all looked after children in 2005.  The countries of origin for UASC change over time, influenced by global events.  The latest figures show that the highest numbers of UASC are arriving from Afghanistan, Somalia and China.
  The majority of looked after UASC are male (70%).  Currently, the majority (85%) are located in London and the South-East. 

11. Local authorities record the primary reason for a child coming into care – 63% of all children come into care because of abuse or neglect.  Table 3 sets out the proportions coming into care for different reasons by race and ethnicity – it is important to note that this table does not include unaccompanied asylum-seeking children, almost all of whom (96%) are recorded as coming into care because of “absent parenting”, as they form a very particular subsection of the care population. 

Table 3: Reason for being LAC by ethnicity – excluding asylum seekers
	Reason for being LAC
	All

(58,000)
	White (47,500)
	Mixed (4,900)
	Asian (1,300)
	Black (3,700)
	Other (560)

	Abuse or neglect
	66%
	66%
	68%
	63%
	58%
	46%

	Disability
	4%
	4%
	2%
	7%
	4%
	6%

	Parents illness or disability
	6%
	5%
	7%
	6%
	10%
	7%

	Family in acute stress
	8%
	8%
	7%
	6%
	6%
	9%

	Family dysfunction
	10%
	11%
	8%
	6%
	9%
	11%

	Socially unacceptable behaviour
	3%
	3%
	2%
	1%
	3%
	2%

	Low income
	0%
	0%
	0%
	0%
	1%
	1%

	Absent parenting
	4%
	3%
	5%
	10%
	10%
	18%


Disability

12.   Although the key data source for children in care (SSDA 903) includes a disability “flag”, guidance has not yet been issued to local authorities setting out clearly what constitutes a disability
 and so this field is not completed.  As a result, we need to rely on the Children in Need census and research to estimate the number of children in care with a disability.   

13. Based on 2 key pieces of evidence, we estimate that between 10% and 26% of children in care are disabled.  

· The Children in Need Census 2005 estimated that 10% of looked after children were disabled
. This result is consistent with previous censuses.

· The OPCS Survey of Disability, the largest UK study of disability, in 1986 estimated that 26% of children in care were disabled.

14. The lack of authoritative data on the number of children in care with a disability is a concern and increases the risk of any new policy proposals impacting negatively on this group.  The collection of this data within the SSDA 903 is a key policy priority.

15. The definitions of disability used above include both physical disabilities and disabilities related to mental and behavioural problems.  We know that children in care are more likely to have mental health problems and special educational needs.  Research has identified that 45% of 5-17 year olds in care have mental disorders - four times higher than for other children
.  Similarly, 27% of children in care have a statement of special educational needs compared with just 3% of all children.  The proposals in the Green Paper will improve the support offered to children in care with these needs.   
Sexuality
16. Support for children in care must recognise all the potential barriers they can experience.  Research
 shows that the teenage years can be a particularly challenging time for young people who are lesbian, gay or bisexual or are questioning their sexuality.  

A lack of appropriate support from those around them can lead young people to seek information and support from other sources, leading to early involvement in the adult gay community, where the young person may be exposed to risky behaviour, such as the use of alcohol.  It can also contribute to placement breakdown, with young people running away from their placement and, ultimately, leaving care early, which our proposals in chapter 7 are designed to address.  We also know from discussions with children that “difference” in any 
17. respect can make children more vulnerable to bullying – for example, in a children’s home – and it is vital that the right support is provided.

18. Overall, the proposals in this Green Paper are intended to improve the personalised support provided to children and young people in care and we highlight in this document those proposals which will have a particular impact on young people considering their sexuality.

Religion

19. Meeting the individual needs of children in care requires those working with them to be sensitive to and understand issues related to religion and faith.  There is a lack of research and data on the impact of religion on the experiences of children in care, but we will convene focus groups over the consultation period to discuss issues related to religion with children in care and those working with them.

Appendix 1: Membership of the steering group 

	The Adult Learning Inspectorate (ALI) is responsible, with others, for raising the standards of education and training for young people and adults in England, by inspecting and reporting on the quality of learning provision they receive.

	
	

	The Audit Commission is an independent public body sponsored by the Office of the Deputy Prime Minister with the Department of Health and the National Assembly for Wales. It is responsible for ensuring that public money is spent economically, efficiently and effectively in the areas of local government, housing, health and criminal justice services.

	
	

	The Healthcare Commission encompasses the work of The Commission for Health Improvement (CHI), the NHS value-for-money work of the Audit Commission and the independent healthcare work of the National Care Standards Commission (NCSC).

	
	

	The Commission for Social Care Inspection (CSCI), the Social Care Commission, forms a single inspectorate for social care, encompassing all of the work of the Social Services Inspectorate (SSI), the Joint Review team of SSI/Audit Commission, and the functions of the NCSC in relation to social care.  CSCI is developing in parallel with the Healthcare Commission and they will work closely together.

	
	

	HM Crown Prosecution Service Inspectorate (HM CPSI) is the independent inspectorate for the Crown Prosecution Service (CPS).  HM CPSI's purpose is to promote improvement in the efficiency, effectiveness and fairness of the prosecution services within a joined-up criminal justice system through inspection, evaluation and identification of good practice. 

	
	

	For well over a century HM Inspectors of Constabulary (HMIC) have been charged with examining and improving the efficiency of the Police Service in England and Wales. In 1962, the Royal Commission on the Police formally acknowledged their contribution to policing.  The statutory duties of HMIs are set out in the Police Act 1996.

	
	

	HM Inspectorate of Prisons (HMI Prisons) was established in 1980 and inspects prisons in England and Wales.  The Chief Inspector reports to the Secretary of State on the treatment of prisoners and conditions in prisons.  In addition, HMI Prisons inspects immigration centres.  It also inspects by invitation prisons in Northern Ireland, the Channel Islands and elsewhere.

	
	

	The purpose of HM Inspectorate of Probation (HMIP ) is to: 
· report to the Home Secretary on the extent to which the National Probation Service for England and Wales is fulfilling its statutory duties and meeting targets as required; 
· contribute to sound policy and service delivery by providing advice and disseminating good practice; and 

· promote the overall effectiveness of the criminal justice system.

	
	

	HM Magistrates’ Court Service Inspectorate (MCSI) inspects and report on the organisation and administration of magistrates' courts in England and Wales and on the performance of the Children and Family Courts Advisory and Support Service (CAFCASS). It provides information about the performance of MCC areas and of CAFCASS and supports them by endorsing good practice and making recommendations about possible improvements.

	
	

	The Office for Standards in Education (Ofsted) is a non-ministerial government department whose aims are to help improve the quality and standards of education and childcare through independent inspection and regulation, and to provide advice to the Secretary of State.  


Appendix 2: Illustrations of service contributions to outcomes

Physical and mental health

· The health of children and young people is assessed and specific needs are identified at an early stage.

· Appropriate services are available to meet the health needs of children and young people.

· Parents have access to advice and support to help them keep their children healthy.

· Schools and other settings help to ensure that children and young people are well nourished and active. 

· Healthcare services are child-friendly and access is timely and easy.

· Schools and other settings enable children and young people to learn about healthy living and build their self-esteem.

· Local action reduces environmental health risks.
Protection from harm and neglect 

· Neighbourhoods are kept safe for children and young people.

· Schools and other settings take steps to safeguard the welfare of children, including protecting them from bullying and harassment.

· People who work with children and young people are vetted and have relevant experience, skills and training.

· Preventive action helps families protect children from neglect and harm.

· Appropriate information is held and shared about children so that their needs are identified and services are provided so that they do not fall though the net.

· Agencies work together to secure the protection of children from abuse or neglect.

· Action on youth offending protects the public and restores positive attitudes and behaviour.
Education and training 

· The provision of day-care, education and training meets needs.  

· Early years provision helps children meet early learning goals and prepares them well to start school.

· Parents/carers are helped to be productively involved in their children’s education.

· Schools enable all learners to make good progress in their learning and personal development.

· Children and young people at risk of poor school attendance or exclusion are supported to stay in education or training.

· Children and young people who are out of school have access to alternative provision which helps them meet their potential and return to school.

· Young people are encouraged and supported to remain in education or training after 16 and they achieve well.

· A range of additional activities (including play, informal leisure opportunities, the arts, sports and outdoor activities) is available, and participation is high and brings benefits.
Contribution to society
· Services work together to promote responsible behaviour in neighbourhoods and reduce offending.

· Services help children and young people to join in, try hard and fulfil their potential.

· Schools and other providers help children and young people to understand rights and responsibilities.

· Children and young people are supported in making their voices heard on decisions which affect them.

· Children and young people have opportunities to contribute, take decisions and to run activities for themselves.

· Children and young people know how to find information and help when they need to.

· Support helps children and young people to deal with significant changes in their lives.
Social and economic well-being

· Effective action enables disadvantaged neighbourhoods to define and meet their needs.

· Support for families and young people who need it gives them access to decent homes.

· High-quality day-care is available to meet the needs of parents in work or seeking work.

· Services help young people gain the knowledge, skills and attitudes needed for enterprise and employment.

· Local action helps to secure opportunities for employment for young people.
Separating from cohabitation: making arrangements for finances and parenting 
by Rosalind Tennant, Jean Taylor and Jane Lewis National Centre for Social Research 

Executive Summary 
Chapter 1 - Background and contexts to the research 
The study, which was commissioned by the Department for Constitutional Affairs and conducted by a team of researchers at NatCen, aimed to explore how couples make arrangements for parenting and financial division after cohabitation. The study looked at their use of legal and other advice, the arrangements they make and how they impact on people’s financial and parenting circumstances, what influences their decision-making, and what further developments are needed to provide the advice, information and other support they need. 

The study involved 29 interviews with former cohabitants (15 with women and 14 with men), selected by following up a series of national surveys. The sample was purposively selected to represent variation in terms of the duration of cohabitation, the recency of separation, the age and sex of partners, whether there were children and their ages, annual income, home ownership, the use of formal advice, and re-partnering. Everyone involved had cohabited for at least six months, and separated between three months and four years ago. The study also involved three group discussions with solicitors, and two group discussions and a paired interview with other advisers encompassing the Citizens’ Advice Bureau (CAB), Child Support Agency (CSA), lone parent organisations, housing and welfare rights centres, counselling services, mediators, and Sure Start and Home Start. 

The fact that wider use of cohabitation law would not have addressed all the instances of disadvantage supports the current review of the legal framework. The study does not clearly indicate the superiority of any one option for reform. One approach would see cohabitants acquire rights and responsibilities as soon as they moved in together. This would protect the weaker party but disadvantage couples for whom cohabitation was not a considered decision and whose relationship was not fully established. Another approach would confer legal rights and responsibilities on partners at a particular point during their cohabitation. This would give couples time to consider their relationship prior to legal rights and responsibilities being conferred, but financial dependence might already have developed. 

An opt-in would not force rights and responsibilities on people who do not have good awareness or understanding of them, and would protect people who did not wish their partner to be entitled to share their assets. However, it would place responsibility on cohabitants to act to acquire legal rights, and the study suggests that this is not consistent with how couples behave. An opt-out would empower the financially weaker person, and would not rely on cohabitants being aware of legislation. 

These issues clearly present considerable challenges in developing ‘fair’ law, but the difficulties presented by the current situation are also very evident. 
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What takes parents to court?

_ The apparent answer to this is that parents had disputes over who could care

best for their children, or over who was harming the best interests of their

children by their behaviour.

_ But we found that issues of child welfare – although real – were not

necessarily the driving force behind the conflict.

_ Parents were often angry about having been mistreated, deceived, or

abandoned. Alternatively they were angry about the way in which their former

partner behaved following the separation; so issues of failing to pay child

support or starting to live with a new partner could ignite or fuel the dispute.

_ We found that because the courts would not listen to these complaints, that

parents channelled their hostility into the one issue they could take before a

judge, namely disputes over the children’s residence and the time they spent

with the other parent.

_ We are not suggesting that parents’ concerns for their children were

fabricated or that they were used cynically, rather we suggest that parents are
now channelled into what we call a parenting contest in which it becomes

paramount to ‘prove’ that the other parent is inadequate or unworthy.

_ We found that the parenting contest was played for very high stakes with

people’s sense of self as a good or decent mother or father being threatened

and even damaged.

What do parents complain about in relation to their court case?

_ The decision of the court: Not surprisingly where a parent felt that the

decision had gone against them (or against their ideals of justice or child

welfare) they blamed the judge and/or CAFCASS for bias, stupidity, or lack of

insight.

_ The legal process: Regardless of the outcome, some parents were unhappy

with the process they experienced. They felt they had too little time in court,

that CAFCASS spent too little time with them or their children, that no one

was interested in the things that mattered to them, that the court order was

based on a formula rather than an individualised programme designed to fit

their family’s needs.

_ Lack of enforcement: Contact fathers could be highly critical of the court’s

failure to enforce their order for contact and felt that, having gone through the

system successfully, it was a mockery that the order was worthless.

Residential mothers could be highly critical of fathers who, having taken them

to court, then failed to exercise the contact they were awarded.

What do parents find helpful?

_ Certainty: Some parents found that a court order reduced the opportunity for

subsequent conflict because it was laid down clearly (by a higher authority)

on which days of the week, and for how long, contact should take place. This

removed the need for communication and disagreements.

_ Safety: In cases where there had been violence, or threats to remove a child,

a court order was seen as a way of achieving safety and security.

What are the consequences of going to court?

_ Children: In these high conflict cases we found that parents spoke of children

mostly in terms of ‘recruits’ for their side of the argument. Although some

parents spoke of their children’s stress and unhappiness, this was seen as

being the fault of the other parent.

_ High conflict: In 60% of the cases, there was a continuing high degree of

conflict that the courts had not been able to resolve (i.e. little or no

communication between the parents, ongoing hostility that made contact

arrangements difficult or unpleasant).

_ Reduced conflict: Conflict had abated in 30% of the cases (i.e. improved

ability to communicate, the parents could even share a joke) and in 10% of

the cases the level of conflict had never been high (i.e. the parent we

interviewed thought there was never any reason for going to court because

there was no real disagreement between the parents, the parents were said

to be on relatively amicable terms).

_ Our data cannot answer the question of whether going to court resolves or

exacerbates conflict for parents in general. It is impossible to isolate ‘going to

court’ as a sole causal factor in what is a complex process of human

relationships.

What do parents want from the courts?

_ A fault-based family law system: Some parents wanted a more detailed

and forensic investigation into the behaviour of their former spouse or partner

and for this to influence the outcome of decisions on residence and contact.

_ A day in court: Some parents wanted a more substantial opportunity to be

heard in court. They felt that family issues were too important to be dealt with

as quickly as they were.

_ Individualised solutions: It was a common complaint that, having gone

through the whole system and having appeared before a judge, the court

order that was handed down was a ‘standard’ or formulaic one (for example

alternate weekends and Wednesday nights). Parents felt they had earned a

more tailored order that would fit better with their children’s specific needs.

_ More support: Parents felt that after the hearing (and regardless of how

devastating the outcome for them) they were left to get on with it alone. This

meant that they could become depressed or remain angry. If the order they

received was then not adhered to they felt their only recourse was to return to

their solicitor and/or to court, thus re-engaging with a cycle of hostility.

_ Recognising the significance of child support: The mothers we

interviewed could not understand why it was treated as immaterial by the

courts that fathers did not pay (enough) child support. This was experienced

as a wilful disregard of the problems they were having to deal with.

The aims of the Children Act 1989

Prior to the introduction of the Children Act 1989 there was a great deal of concern

over the extent to which legal procedures and legal terminology contributed to

hostility and promoted an adversarial attitude amongst parents at the time of divorce

or separation. One of the key reasons why the terms ‘custody’ and ‘access’ were

removed from English divorce law was because it was felt that these very terms

suggested that one parent ‘won’ the children and the other ‘lost’ them (Hayes &

Williams, 1999). It was also hoped that, in changing the law such that it was no

longer a legal requirement for the custody of a child to be awarded to one parent on

divorce, there would be less for parents to argue over.

The architects of the Children Act hoped that by affirming the paramountcy of the

welfare principle and promoting a policy of negotiation between parents coupled with

non-intervention by the courts, the legislation would go some way to defuse conflict

between divorcing parents. Parents were to be encouraged to recognise that they

had a joint, on-going responsibility for their children, and to focus on what would be

best for them. This new ethos was framed as offering parents a ‘win-win’ scenario in

which both would be reassured of their continued significance to their children

(Hayes & Williams, 1999). The Government has recently reiterated the importance of

shared parenting in its Green Paper Parental Separation: Children’s Needs and

Parents’ Responsibilities: ‘A child’s welfare is best promoted by a continuing

relationship with both parents, as long as it is safe to do so’ (p. 7; emphasis in

original).

But the Children Act was also a call to parents to rise above whatever distress or

anger they were experiencing at the breakdown of their relationship, and to put their

children’s interests above their own feelings. So here we examine what happens

when the hurt, anger and other difficult emotions connected with divorce (Day

Sclater, 1999) meet with the ethos that underpins the Children Act 1989 and guides

the family courts. Others before us have already noted that the hopes enshrined in

the Children Act of giving parents ‘equal’ status and thus encouraging them both to

be responsible for their children and reduce conflict and litigation were too optimistic

(Day Sclater & Kaganas, 2003: 155-156; Simpson et al, 1995; Smart & Neale, 1999).

The legislation has not succeeded in providing highly conflicted parents with the

means of changing their behaviour; it only exalts them to do things differently. This

does not necessarily mean that the Act has failed however. It may be that the

majority of divorcing and separating parents do adhere to the new ethos, but

because we do not research these families we have little understanding of why and

how they manage things differently. A recent ONS survey found that only 10% of

divorced/separated parents go to court because they cannot agree on arrangements

for their children (Blackwell & Dawe, 2003). This suggests that 90% are able to

resolve their problems themselves3. It is thus important to keep in mind that the

results presented below pertain to only a small minority of parents who represent the

high-conflict portion of post-divorce/separation parenting. What is more, this sample

alone cannot prove or disprove the success of the Children Act.

Representativeness

The interviewees do not comprise a statistically representative sample. However, by

comparing the characteristics of the court cases the interviewees provided with the

data from the survey of court files conducted in Stage 1 of this study, we can gain an

idea of who responded in relation to the whole population of parents who have been

to court. Thus:

_ Contact disputes are overrepresented in the interview sample.

_ Of the 634 disputes that the 61 interviewees had been involved in, 89% had

involved meeting a court welfare officer.

_ In 68% of the disputes there had been a court welfare or social services

report prepared. These figures are considerable higher than those found in

our random sample of court files where in only 47% of the cases was a report

filed.

_ Furthermore, 21% of the parents we interviewed indicated that the court had

made an order for indirect contact or no contact, compared to only 10% of the

cases in the court records.

The high proportion of cases with court welfare officers’ reports and orders for

indirect or no contact leads us to the conclusion that the parents we interviewed

represented the high-conflict end of the court sample, which was already a fairly

conflictual group. The overrepresentation of high-conflict contact disputes in the

interview sample is not surprising given the media attention that this sort of case has

recently gained. In addition, it is probably those most dissatisfied with their court

experience who are likely to volunteer to be interviewed. They are the ones more

likely to want to change the way courts handle and contact residence disputes, and

perhaps believe that taking part in a study might be a way of affecting change.
In putting children’s welfare as the first and paramount consideration, the Children

Act confirmed a trend which had been started with the Divorce Reform Act 1969,

namely that the courts were no longer interested in pursuing a forensic enquiry into

wrongdoing of spouses during a marriage. Issues such as the past behaviour of

spouses are now rarely considered to be relevant when deciding over children’s

residence and contact, except when they can be shown to directly affect the

children’s welfare. 
The Children Act does not give a clear definition of what constitutes children’s welfare or their best interest (Pearce et al, 1999; Wallbank, 1998), and there are different ways in which the courts have dealt with the welfare principle (Herring, 1999). Section 1(3) of the Children Act does however outline the ‘welfare checklist’, which includes the following issues that a court must take into consideration:

a) the ascertainable wishes and feelings of the child concerned (considered in

the light of his age and understanding);

(b) his physical, emotional and educational needs;

(c) the likely effect on him of any change in his circumstances;

(d) his age, sex, background and any characteristics of his which the court

considers relevant;

(e) any harm which he has suffered or is at risk of suffering;

(f) how capable each of his parents, and any other person in relation to whom

the court considers the question to be relevant, is of meeting his needs.

Unfortunately it appears that parents are less ready or able to separate events that

have occurred during a marriage or relationship from the issue of what should

happen to the children. Notwithstanding the importance of creating a clear-cut

distinction between adults’ issues and children’s issues, parents’ emotions and

feeling rarely followed this legal logic (Brown & Day Sclater, 1999). In the first stages

of this study we found that parents do bring to law issues that the courts do not wish

to adjudicate. We also found that the disputes were rarely about one single issue but
rather the result of a constellation of complex issues which stubbornly refused to be

disaggregated (Smart et al, 2003). The interview data reported on here provide

further insight into this complexity and whether issues to do with the children were

the primary cause of the conflict.

ii. Stability

It is perhaps a shared view that children require a degree of stability and continuity in

their lives in order to thrive.

i. The problem of property and financial matters

Many residence and contact disputes occur at a time of both personal pain caused

by the breakdown of a relationship, but also at times of considerable uncertainty and

worry. This is a time when the parents have to re-organize their lives and settle

financial arrangements. It is therefore understandable that in many cases, the various

issues that the parents have to decide on will be interlinked, and that any dispute

over one aspect of the relationship breakdown will lead to, or be connected with, a

dispute over other issues. One important connection that was made in many of the

disputes we learned of was that between money and the children. Previous studies

have found similar findings of how parents do not disaggregate between children and

financial issues (e.g., Simpson et al, 1995; Lewis et al, 2002; Bradshaw et al, 1999).

For example residence disputes could be tied in with a dispute over a divorce

settlement or over who should stay living in the matrimonial home.

Other studies have already shown that parents tend to link child support and contact

(Maclean & Eekelaar, 1997; Lewis et al, 2002: 29, 39-40; Bradshaw et al, 1999;

Trinder et al, 2002: 33; Herring, 2003: 95-96; Davis, Wikeley & Young, 1998; Barton,

1998). This is perhaps not surprising given that there are links between these issues

both in law and in practice (Herring, 2003: 109). Some academics argue that the

payment of child support should indeed be an element of the ‘right’ to see a child

(e.g., Bainham, 2003a: 75; Herring, 2003: 111). The parents in our study also found

that child support and contact were interconnected issues, and thus disputes over

contact were often intertwined with a dispute over child support. On one side

residential parents (most often mothers) claimed that the contact parent (most often

fathers) showed their lack of commitment to the children by failing to pay child

support, and thus forfeited their right to contact.

ii. The problem of broken trust and ‘bad’ behaviour

The other set of issues that could be uppermost in parents’ minds was to do with

broken trust, broken vows, and how to come to terms with what was perceived to be

really bad behaviour on the part of a former spouse. This meant that although

parents ‘should’ be focusing on children, they were also preoccupied with blame and

recrimination. Trinder et al (2002: 38) also found that the way in which the emotions

connected with a relationship breakdown were managed by parents affected the

quality and quantity of contact. The parents in our sample, for example, could use

details of past infidelity against the other parent. In these cases, it seemed as though

the dispute was actually about the failed relationship between the parents, and this

acrimony spilled over into matters of contact and residence. Thus some parents

might have agreed contact, but the arrangements kept breaking down because of

their continued bitterness rather than for reasons to do with child welfare.

In the interviews some parents went further and would make a link between ‘immoral’

behaviour and suitability to parent. This is perhaps part of what Day Sclater (1999:

172) has identified as a part of the divorce process – looking back at the past to

make sense of and reinterpret events – and James (2003: 136-137) argues that it is

perhaps even too much to expect parents not to do so. In our sample, such revisiting

of the past could mean that the parent who had left the marriage was seen as having

less of a claim to the children.

The ethic that fathers should pay support to demonstrate love and commitment was

therefore undermined by an equally strong ethic which stated that where mothers

were guilty, they should be punished. Some fathers did not feel they were doing

anything wrong by not paying child support because they reasoned that if their wives

would only return to the matrimonial home they would support them and the children.

But they felt they had no duty to support an errant wife even indirectly by maintaining

their children. They also thought that the issue of non-payment of child support could

be easily resolved by giving them the residence of the children.

iii. The problem of new partners

The third issue raised by many of the parents as central to the conflict was that of

new partners. The fragile arrangements that exist between divorced parents can be

disrupted when one of them re-partners (Simpson et al, 1995: 17, 30-31; Trinder et

al, 2002: 32; Bradshaw et al, 1999: 110-111; Smart & Neale, 1999). This theme of

new partners igniting or being the root cause of a dispute also emerged from our

interview data. One got the impression from many of the accounts that things had

been running relatively smoothly until one of the parents repartnered, which then

caused problems in arrangements for the children.

iii. “The courts are biased”

The parents complained that in addition to being formulaic, the court’s decisions were

based on court welfare officers’ and judges’ subjective views, which they believed to

contain a strong element of gender bias. Arendell (1995) found that particularly the

fathers who felt they had ‘lost’ at court believed that the courts were biased against

men. But here both the mothers and fathers believed that the courts were biased

against them (cf. Trinder et al, 2002: 19-20). Some residential mothers thought that

the courts were too keen to promote fathers’ rights to the detriment of child welfare. It

would appear that these mothers felt that they had met with a ‘pro-contact’ ethos.
In stage one of this study we found that about half of residence cases were initiated

by mothers and a third by fathers (Smart et al, 2003: 10.). This perhaps reflects

social ‘reality’, as over 80% of children whose parents have separated live with their

mothers. It is still usual for mothers to be their children’s main carers, both before and

after separation. However, our earlier analysis also shows that in contested cases

mothers are only marginally more successful in their residence applications, with

42% of mothers granted a residence order compared to 36% of fathers (Smart et al,

2003: 16). This would indicate that at least on the issue of residence, the courts are

perhaps not as biased as many of our interviewee fathers believed.

This belief in court bias perhaps reflects the parents’ disappointment at not ‘winning’

the case outright or at their arguments not being fully legitimised by the court.
An additional element of bias that was raised by fathers from minority ethnic groups

was the issue of racism. They believed that the court welfare officers and judges

involved in their cases had held stereotypical views of, for example, ‘Asian families’,

which had had an effect on the court process and/or the court outcome:

iv. “I didn’t have enough time to put my case”

A further criticism of the courts put forward by many of the interviewees was that they

had experienced the court welfare officer’s investigation as too brief and superficial.

The parents evinced disbelief that a court welfare officer could ‘really’ know what was

going on in a family based on just one or two short meetings with members of the

family.

Thus many parents believed that the outcome of their case had been based on

insufficient grounds because the judge had not known the details of their case, but

had rather relied too much on the court welfare officer’s recommendations, which in

turn were based on only a cursory knowledge of the family.

An additional obstacle to feeling as though they had been heard was the fact that

most of the parents had not been allowed to speak for themselves during the

hearings:

vi. “There’s no justice”

The mismatch between what parents expect of the court process and what the courts

do meant that some parents had lost all faith in, or respect for, the justice system. In

their mind, the outcome of their case did not represent ‘justice’ at all:

The problem, of course, is that family courts do not actually seek to dispense ‘justice’, rather they are concerned with the welfare of children, and also with finding a ‘workable’ solution based on two sides compromising and ‘putting up’ with the imperfections of the other side. 
Dewar (1998: 471) argues that these two ways of conceptualising children and their needs, the ‘rights’ and the ‘utility’ approach, are incompatible. Furthermore, because the aim of family law is not the vindication of rights, this leaves more room for individual judges’ discretion, another aspect of their court experience that the parents found unsatisfactory (Dewar, 2000: 66). 
Our interviews revealed a major chasm between people’s expectations and what the

system is actually designed to do. This situation is described by King:

As many judges will admit, the need to find definitively right answers to questions

concerning children’s welfare is one of the most taxing of all tasks that they have

to undertake. It is made even more difficult when it is accompanied by the mutual,

and often fierce, hostility of the parties towards each other and by vehement

accusations and equally vehement denials and counter-accusations over past

events concerning their lives together and their past, present and future

behaviour towards the children. Observers – whether seekers after justice,

protectors of women or children or promoters of children’s rights – of these

attempts of judges to reach a ‘right answer’ have not been slow to take them to

task for what these observers see as blatant failings in the decision-making itself

and in the process by which these decisions are made. The overriding

assumption of these observers lies in the belief that there are indeed right

answers, or at least qualitatively better or worse answers to issues concerning

children’s welfare in divorce and separation disputes, whereas the courts,

whether through ignorance of ‘the whole truth’, failures in procedural safeguards,

bias, perversity or trepidation, are getting them wrong, or, if you would prefer,

making qualitatively poorer decisions than would be the case if they set about

their business in other ways. (King, 2000: 524-525)

i. Caring for the children’s material needs

One of the basic aspects of ‘good’ child care in contemporary British society is to

provide for the children’s ‘basic’ physical needs such as nutrition, hygiene and

clothing. Thus parents engaged in a contest with one another were keen to suggest

that their standards were far superior to those of their former spouse. Of course, we

had no way of ascertaining the veracity of these statements and a great deal hangs

on whether one parent is indeed neglectful. But often the issue was not one of

neglect but of ‘preferences’ over bedtimes, food, and healthy regimes.

Unfortunately in some cases the insistence that the other parent was inadequate was

visited on the child who had to carry the burden of what might be seen as one

parent’s obsession.

We found some parents were very keen to involve social services in these cases,

although they then reported their disappointment that no action had been taken

against the other parent.

ii. Caring for the children’s emotional needs
Contemporary notions of ‘good’ child care extend beyond providing for children’s

basic needs to encompass their emotional and psychological well-being. Thus in their

efforts to construct their own parenting as being as ‘good’ as or ‘better’ than that of

their ex-spouses, the parents provided details of their relationship with their children

and their close involvement in their lives. The message this conveyed was that

whereas they really loved their children, the other parent did not really care for them.

The parents almost uniformly described their relationship to their children as a close

one characterised by warmth and affection (cf. Bradshaw et al, 1999: 97).

It was rare for the parents to describe the relationship that the children had with the

other parent as a positive one. Mostly, they described this relationship as poor in

quality. The other parent was depicted as not paying enough attention to the children

and their needs, and not involved enough in the children’s lives.
Contemporary constructions of ‘good’ motherhood encompass not only the mother’s

but also the father’s relationship with the children. This has become even more

important with the emergence of ‘new fatherhood’, where the cultural understandings

of fathers’ role and importance have changed. Thus mothers tend to feel responsible

for the quality of the father – child relationship, even after a separation or divorce

(Simpson et al, 1995: 42, 62; Lewis et al, 2002: 32; Day Sclater & Kaganas, 2003;

Kaganas, 1999). Some of the residential mothers in our study expressed a feeling of
responsibility over the contact father’s relationship with the children. They said that

while their children were still young, they were prepared to make efforts to keep the

relationship going and to smooth things over. However, they were only prepared to

do this until the children were old enough to make their own minds up about the other

parent. They were also in effect protecting their own relationship with their children,

as they did not want later to be accused of having obstructed the children’s

relationship with the contact parent.

The powerful cultural discourses surrounding motherhood were particularly evident in

the nine interviews conducted with non-residential mothers. In the first stages of this

study we found that the most common reason for the courts to grant residence to

fathers was the mother’s inability to look after the children because of mental health

problems or substance abuse (Smart et al, 2003: 18). Other studies have shown the

importance of the role of ‘mother’ and the need to fulfil the cultural expectations that

go with being a ‘good’ mother (for an overview, see Arendell, 2000). The pressures

and expectations that fathers face are different, and they are able to establish ‘good’

parenting in different ways. This would at least partly explain why the contact fathers

in our sample did not go to the same lengths as the contact mothers did to prove

their worth as a parent. Mothers, not fathers, are expected to take on the care of their

children after separation; a father who does so is considered exceptional. Hence

contact fathers do not face the same degree of suspicion and questioning of their

‘moral’ worth as contact mothers feel they do. It is therefore understandable that the

contact mothers appeared to feel the need to defend themselves against these

normative imperatives.

For the contact mothers who had been through a court dispute over residence, it

seemed important to let the interviewer know that they had not lost the residence of

their children because of bad parenting. Sharon for example explained that when the

courts decided to grant the father residence, it was not because he was the better

parent, but simply in order to avoid disrupting her daughter’s life:

The fathers, on the other hand, could express how their fatherhood had changed as

a result of the separation or divorce. Whereas before, their fatherhood had been

mediated by the mother (see above), some now felt that the nature of their parenting

had changed because they had to face it alone. These fathers spoke of their close

relationship with their children and of their pride at parenting alone (cf. Bradshaw et

al, 1999: 114-116; Simpson et al, 1995).

Other contact fathers believed that their parenting had suffered as a result of

becoming a non-residential father. Fathers who no longer live with their children can

experience a profound sense of loss: loss of intimacy and a day-to-day relationship

(cf. Simpson et al, 1995: 55-61; Lewis et al, 2002: 33). Kenneth told us how after he

had intervened in a conflict between two of his children, his relationship with them

suffered and he had resigned to the nature of his relationship with his children

changing:

Cultural constructions of fatherhood encompass concepts such as power and control,

whereas becoming a non-residential father entails a loss of much control (Simpson et

al, 2003: 210). Hence, many of the contact fathers we interviewed expressed their

concern over this loss of control, especially the fathers who espoused traditional

views on marriage and family. As with Jeffrey, one senses that part of their anger is

over the fact that they have also lost control over their ex-wife (cf. Arendell, 1995):

i. Children as props

As we suggest above, the main argument put forward by the parents tended to be

that they were the ones who were ‘in the right’ and so it is perhaps not surprising that

they also employed their children as further evidence of this. This was especially the

case if the conflict between the parents was still ongoing or not satisfactorily

resolved. The parents used indications made by their children (of a desire to spend

more time with them, or a reluctance to have contact) as proof that their stance was

the correct one. The contact parents mainly talked of how the children enjoyed

contact with them and how difficult it could be for the children to return home.

These parents were not able to step into their children’s shoes and imagine how hard

it could be for them to have to say goodbye to a loved parent, even for a few days,

especially if handovers are fraught situations because of the hostilities between the

parents (Smart et al, 2001; Bradshaw et al, 1999: 96). Rather they saw their

children’s desire to stay with them as a rejection of the other parent and proof that

the children loved them the most. In this way the transitions between parents
became more emotionally loaded and rather than helping their children, the parents

‘used’ these problems as ammunition in their battle with the other parent.

There were thirteen contact parents who, at the time of the interview, had either

drastically reduced contact or had no (direct) contact with (some of) their children.

Most of them believed that this state of affairs did not represent the children’s wishes

and was not in accordance with their children’s best interests.

Of course, on the basis of our interviews we could not possibly tell whether a child

would become sick and anxious about contact because their contact parent was

abusive or neglectful, or because the transitions were too traumatic, or because s/he

felt so guilty about leaving the residential parent on their own. But the point we wish

to make is that, regardless of the cause of the problem, these parents harnessed

their children’s difficulties to their case against the other parent. Contact parents

were just as likely to do this as residential parents – even though current policy

attention is focussed mainly on residential parents.

At times the tone of the parents’ accounts was slightly jubilant, with the interviewee

expressing no small amount of glee when contemplating their children’s preference

for their company. Other researchers have already noted how parents tend to

conceptualise their children partly in terms of ownership (Lewis et al, 2002: 38-39;

James, 2003: 137). In our interview sample, there was a general belief that because

the child had expressed feelings of love toward the interviewee, the other parent was

unloved. It was as if some of the parents could not understand that their children

could love both parents, and that the children were not taking sides in the dispute (cf.

Trinder et al, 2002: 30; Butler et al, 2003: 99-102). Indeed, children can become

experts in diplomacy when their parents are in conflict (Buchanan et al, 2001). The
parents talked of the conflict and the hostility that existed, yet showed little insight

into how the constant fighting, and the tendency to turn to the children for

reassurance, could affect a child and the parent-child relationship. Research on

children in divorced families has shown that such behaviour causes the children

much upset and anxiety (e.g., Harold & Murch, 2004; Dunne & Deater-Deckard,

2001; Butler et al, 2003; Kelly, 2003; Amato, 2000). We gained the impression that

probably in many cases the children had been left in a quandary, feeling that both

parents were fighting over them and having to be very careful what they said as this

would be used as ammunition in the fight between the parents (cf. Simpson et al,

1995: 37)). Only a small number of parents acknowledged that the children were

probably just saying what they wanted to hear, and were probably saying similar

things to the other parent. They were amongst the few who were aware that however

much they disliked their ex-spouse, they were still the child’s other parent.

ii. Children’s involvement in the dispute

The parents we interviewed tended to deny any responsibility for involving their

children in the dispute, or for any negative effect the dispute may have had on their

children’s wellbeing. But the issue of whether the children’s wishes and feelings

should have been ascertained by the courts is, of course, a slightly different matter.

There is a fine line for parents to tread between informing and consulting with their

children, and ‘using’ or manipulating them in the course of a dispute. The problem

was, for many of the parents we interviewed, that they saw the involvement of a

Court Welfare Officer (or CAFCASS officer) as an opportunity for the children to

express a preference for themselves. They did not see it as an opportunity for

neutrality or a space where the children could express ambivalence or even their love

for both parents. This meant that the parents who believed that they had ‘won’ were

mainly satisfied with the level of involvement the children had in the court process,

while those who felt they had ‘lost’ said their children had been coached by the other

parent or that the court welfare officer had not spent enough time getting to know

what the children really wanted.

Thus some parents whose children had spoken to a court welfare officer said that the

meeting had been ineffectual because the children had been manipulated by the

other parent and had therefore not expressed their own opinions, or the children had
not dared to say what they really felt for fear of being seen as taking sides in the

dispute.

The parents’ tendency to see the meeting between children and court welfare officers

in terms of the ongoing ‘parenting contest’ also meant that parents who felt they had

‘lost’ often became very angry with the court welfare officer and blamed them for

incompetence or bias if they intimated that a child might prefer to live with the other

parent.

It was clearly just emotionally too painful for some parents to imagine that their child

could prefer to live with the other parent which in turn meant that the child’s voice

could be highly unwelcome:

This of course raises important and difficult policy issues. Although there is a strong

movement towards giving children the right to express their views and to have a

voice (e.g., Kaltenborn, 2001; James et al, 2004; Fortin, 1999) in these highly

conflicted cases it can rebound painfully on the children because of the emotional

impact on the parents. Yet, it is an irony that it is precisely in these most conflictual

of cases that the courts strive hardest to involve the children.

The value of the Court

The questionnaire data

Only a minority of the questionnaire respondents believed that the courts had managed to improve the situation. 
The residential parents viewed the effect that going to court had had on the situation more positively than contact parents did. Of the residential parents, 32% believed the court case had made things much better or better, while only 15% of the contact parents believed so. Correspondingly, 45% of  the contact parents compared to only 26% of the residential parents thought that things had been made worse or much worse by the court case.

The residential parents were more positive or ambivalent over whether the courts are

a suitable place for solving family disputes such as theirs. While over a third (38%) of

the residential parents agreed or strongly agreed with this statement, only 20% of

contact parents did so. Conversely, just over half (51%) of the contact parents, but

only 22% of the residential parents, disagreed or strongly disagreed with the

statement.

In the cases of continuing high conflict, any court order for contact tended to be

followed to the letter and any changes to contact arrangements were rarely mutual.

The court order was closely followed mainly because the parents could not agree on

flexible contact or because they wanted to avoid further conflict. The animosity

between the parents, however, was still bubbling away underneath. In this sense,

going to court had not helped the parents resolve their conflicts (cf. Trinder et al,

2002: 43). A high level of conflict can mean that the parents are unable to ‘move on’,

and tends to stifle the possibility of a shared parenting relationship (Simpson et al,

1995: 32). In our interview sample, poor communication between the parents also

meant that they did not discuss any matters relating to the children such as health

and schooling. This could obviously be to the detriment of the children.

The interviewees reported situations where their children had been put at risk

because vital information about for example medication was not passed on from one

parent to the other. The parents did not really have much of an idea of what was

going on in their children’s lives while they were staying with the other parent.

Furthermore, any need for changing the routine set down by the court order meant

that the conflict was most probably reignited. One such potentially volatile situation

came every year in the guise of holidays, arrangements for which need to be renegotiated every year:

Previous studies have noted that there exists a scale of various types of parenting

between separated parents (e.g., Trinder et al, 2002; Simpson et al, 1995: 23;

Maccoby et al, 1990). On one end are parents for whom parenting is a joint project

characterised by a high degree co-operation and amicable relations. Parents who

‘co-exist’ are not necessarily in open conflict, but their relationship is characterised by

a degree of hostility. This means that there is little scope for the parents to cooperate

with each other, with little sharing of information or provision of support. The

parents who are in ‘contest’ are, if not in open conflict, at least engaged in a contest

over who is the more ‘deserving’ parent.

The families in our study tended to be situated in the ‘co-existence’ and ‘contest’

categories. Although some divorced and separated parents do inhabit the ‘joint

project’ end of the scale (Smart & Neale, 1999) none emerged from our data. This is

perhaps understandable as these parents had been through a considerable amount

of conflict, but the significant finding is that so few of these parents seem able to

move on from this conflict and build their parenting on a more co-operative basis. It

would therefore appear that parents who have been engaged in a high conflict court

dispute are less likely to enter into a parenting arrangement that is a joint project.

The question of whether this is because of the nature of the conflict or the result of

going to court cannot be answered on the basis of our data. We would argue,

however, that it is impossible to isolate ‘going to court’ as a sole causal factor in what

is a complex process of human relationships.

The Standing of the Court

We have explored the issues that took these parents to court and have considered

their experiences of the court process and their views of the outcome in their cases.

However, in the process of analysing the interview data it became apparent to us that

in going to court some parents did not treat the court as an arbitrator which would

seek to resolve the issues under dispute, but as a third party in an entrenched three

cornered battle. For some parents the court was not just a disappointment, or a

waste of time; it became one of the enemies towards whom hostility could and should

be vented. These parents became as vehement about the dreadfulness of the court

(and its officers) as they were about their former spouses. Sometimes it was hard to

work out which ‘person’ was most hated, the spouse or the court. This three-way
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relationship can be visualised as a triangle, with the parents occupying two corners

and the court occupying the third corner.

The parents’ views of the court’s role could be placed on a continuum. At one end the

courts were understood to be playing a hostile part in the proceedings, and at the

other end they were seen as providing a supportive role. In the former, rather than

acting as an external arbiter, the court became a third ‘person’ or party. In the latter

the court could be seen as being fair, as offering protection, and as being a catalyst

to change, or to a solution. In what follows we shall explore this continuum, starting

with the most extreme end where the court became identified as more of a problem

than the problem it was supposed to resolve.

i. The court as enemy

Many of the disputes at court involved allegations of violence, abuse, or lack of

proper care for children, and so there were often entrenched and emotional matters

before the court. When these issues were not always resolved to the satisfaction of

the parties they would often allege that their side of the story had not been heard.

Thus contact fathers often expressed the view that the courts had been too eager to

believe allegations of violence, while the residential mothers complained that it had

been difficult for them to persuade the court to take their concerns over violence

seriously. Thus not being heard was a central theme and this in particular seemed to

galvanise a deep sense of resentment against the court and its officials.

The perceived lack of training among court welfare officers and judges was thought

to lead to gender bias and a reliance on outmoded formulas (as we discuss in

69 Chapter 3). Some of the contact fathers seemed almost to be locked into a personal

conflict with the judge who had presided over their case.

Part of the process of redefining the court as an enemy was the fact that the judges

would simply not impose the ‘correct’ and/or ‘just’ solution. Fathers in particular

became angry when the courts seemed to imply that parents themselves should be

able to find a solution. It was as if they did not go to court to be told to try harder

themselves; rather they went to court to have the right solution imposed upon the

recalcitrant spouse.

These parents were also disappointed with what they saw as the powerlessness and

lack of authority displayed by the courts. It was as if the very inclination of the courts

was seen as too permissive, and insufficiently authoritarian for them.

Previous research has also found that many women who raise the issue of domestic

violence or risk of harm to children are met with scepticism by the courts (e.g., Hester

et al, 1994; Kaganas, 1999), though there are indications that this is changing for the
better (Kaganas & Day Sclater, 2000). As a result of their allegations of violence not

being taken seriously, the mothers we interviewed had felt pressured by the court to

allow contact that they believed was unsafe or inappropriate:

The residential mothers who were unwilling facilitators of contact were left feeling

disappointed and let down by the courts. They believed that the interests of their

children had not been looked after. They also felt that as mothers they should be able

to protect their children, but had been left in a situation of utter powerlessness by the

courts. They felt forced to comply with court orders they could not accept as just in a

way that reversed the fathers’ views that the courts were not sufficiently authoritative

or compelling. As a result, these mothers too took a dim view of the courts and the

legal system10:

The contact fathers interviewed in London were particularly prominent in the category

of parents who came to see the court as part of, or even the main problem. We have

attributed this to what we call ‘the Spiderman effect’. In the months preceding the

interviews, various fathers’ rights groups had staged protests against the legal

system. These protests invariably attracted a great deal of publicity and media

attention. Perhaps the most memorable protest at the time was that by a father who,

dressed up in a Spiderman costume, climbed up a crane and caused considerable

traffic disruption in the area for days. These fathers spontaneously mentioned

fathers’ rights groups, some even saying that they were activists in these groups.

These fathers offered the most trenchant criticism of the courts and expressed a

belief that the legal system is biased against men and hence privileges women.

Amongst their complaints were claims that women are offered too much protection by

society and the courts, that women can use false allegations of violence to get their
way, and that the legal system is staffed by unprofessional judges and poorly trained

court welfare officers. It seems likely that the Fathers’ Movements have helped to

crystallise these men’s discontentment and also to focus it more sharply on the

courts. Blaming the courts absolves parents of any responsibility they may have for

creating intractable disputes. It also allows them to retain their world view that the

other parent is ‘all wrong’ while they are ‘all right’.

These men seemed perplexed at the court’s unwillingness to share their world view

and apparent inability to understand what was best for their children. It was as if they

expected an affinity with judges who they assumed would share their views on the

proper structure of the family. Nadeem had been ordered by the court to return the

children to their mother, but had initially refused to do so and was for a time

imprisoned.

These worrying sentiments perhaps stem from the lack of fit between their values

and those that guide the work of the courts. While these fathers believed in oldfashioned

patriarchal codes according to which wives do not leave their husbands

and fathers remain in control of the family no matter what, the courts now operate on

a different set of principles. These fathers were extremely frustrated with the courts

for not accepting their interpretation of the situation, and they could thus understand

how this experience would in some cases lead to violence.

Indeed some of the fathers who were most furious with the courts were angry

precisely because the courts would not uphold patriarchal values. Some fathers, for

example, felt the children rightly belonged to them or felt that wives who left

marriages automatically forfeited the children. They were quite simply stunned to

find that other values prevailed.

Some of these fathers were completely against divorce per se, except in what they

described as the most extreme circumstances. As we have discussed in Chapter 2,

their views would have fitted well with English Family Law in the 1950s when a

mother who ‘committed adultery’ was deemed guilty of a matrimonial offence, and

where her behaviour would have branded her a ‘bad’ or ‘immoral’ woman incapable

of raising children. However, these views did not find resonance with the judges in

the twenty first century nor with English divorce law since 1969. Given that these

fathers desired that their ex-wives be punished, it is hardly surprising that the judges

were seen as too lenient, or as a waste of time, or as having succumbed to the

feminist revolution. It is hard to imagine what the judges in these cases could do to
assuage these fathers. Their demands to have residence and contact might, at first

glance, appear much the same as the demands made by a father who has lived in a

very egalitarian household; however the value system on which these former

demands are made are quite at variance. The former were demanding their rights as

the head of household, while the latter may wish to continue a shared parenting role

that is based on the principles of equality and the welfare of children. The really

angry fathers we interviewed seemed to fit more into the first category.

ii. But the court can be benevolent – or even useful too

Toward the middle and opposite end of this continuum on the standing of the court

were parents who had managed to put many of their old conflicts and grievances

behind them. What united the parents along this end of the continuum was that they

tended to focus little time and energy describing the court process, either because

the court case had run smoothly and painlessly, or because the issues that were

under dispute at that time had since lost much of their salience. Often these parents

seemed to ‘end up’ in court for undramatic reasons. They did not go there hoping to

vindicate themselves, nor to punish the other parent, they just seemed to end up

there because of a process that had been started that inevitably led to court. Their

low key descriptions of going to court and their experiences there, suggest that they

may have had less invested in achieving ‘justice’ and more of an interest in finding a

solution or compromise.

These court cases tended to be described in uneventful terms. This did not mean

that the parents were wholly positive about the courts however. One common

criticisms was that it had taken too long to reach a conclusion and parents were often

dismayed that cases could take 6 or 9 months from start to finish. These criticisms

notwithstanding, the parents at this end of the continuum were overall pleased with

the outcome of their court case. They believed that the court had reached the correct

conclusion (sometimes even when they ‘lost’). This is perhaps why these parents

presented relatively positive overall evaluations of the courts:

When asked what advice they would give to a friend who was faced with a similar

situation to theirs, these parents’ positive views of court were reflected in their
answers. They said they would advise a friend to go to court to get the matter sorted

out. This was perhaps because in their case, they felt the courts had succeeded in

resolving the dispute and putting a stop to further conflict.

These parents did not concentrate on the dispute or on the events at court. Rather,

the focus of these interviews was very much on the present, possibly discussing new

problems that had arisen or suggesting that their conflict had settled down and

communication had started again.

It was also in these interview accounts that the children had a chance of emerging as

individuals in their own right. As already noted in Chapter 4, in the accounts that

focused on the court as enemy and where the level of conflict between the parents

remained high, the children ‘disappeared’ from the accounts. The interviews that

were more focused on the present arrangements were more child focused. Perhaps

because the interviewees’ focus was already directed towards the issue of family

relationships, rather than towards the court process, the children had more of a

chance to figure in their accounts.

The findings of this study tentatively support earlier research that has established

that fathers and mothers have different expectations of the law and use different
types of language when they talk about post-divorce and separation parenting. While

many fathers used the language of ‘justice’ and ‘rights’, the mothers tended to talk

more in terms of the care of their children (Day Sclater & Kaganas, 2003; Smart &

Neale, 1999). However, it would be rash to offer a simple dichotomy in which fathers

are said to demand ‘rights’ while mothers seek the welfare principle. Certainly the

very angry fathers expressed themselves in terms of rights while the mothers who

were disappointed with the courts expressed themselves in terms of their, or their

children’s, vulnerability and the need for better protection. The question is whether

the sorts of terms that mothers and fathers use are two sides of the same coin (i.e.

they both want the same things but demand them differently) or whether they

express a totally different set of needs. Our study cannot answer this question but

we suggest that it is important to research this further. If, as some might suggest,

fathers want clear rights which can be enforced in law it may be that they will remain

frustrated. However, if this ‘rights talk’ is a way of expressing pain and a sense of

loss, then the response by the courts and family policy might become more attentive.

Chapter 6. Adhering to court orders

There has been, over the last decade, a growing concern that the courts either lack

authority to make parents comply with contact orders and/or that the range of

measures available to the courts to deal with recalcitrant parents is inadequate. As

Ruth Kelly, The Minister for Education, states in the Foreword to the Draft Children

(Contact) and Adoption Bill (2005),

It is also essential that, if a court has made a contact order with the best interests

of the child as its paramount consideration, that contact should actually take

place. If it doesn’t, the courts need realistic and usable powers to take action.

The current position, where they have access only to fines or imprisonment,

which will often be to the detriment of children, is untenable, and parents and

children deserve better. (2005: 5)

Not only has this been a focus of policy concern, but it has been a recurring theme in

the demands of fathers’ rights activists who want the courts to take a stronger stance

against (resident) mothers who are seen to evade or ignore court orders for contact.

Naturally parents’ grievances about the failure of the courts to enforce orders did

emerge in our interviews but it is important to recognise, before we go on to discuss

these findings, that a lack of compliance does not always or automatically indicate a

problem, while rigid compliance may not always be indicative of an ideal situation.

A rather complex picture emerged from our interview data in which we found that

some of the most conflictual parents followed their court order rigidly, while a few

parents mutually agreed to ‘flout’ the orders as their needs, or the needs of their

children, changed. Moreover, we found more residential mothers who complained

that fathers failed to exercise the contact they had been awarded, than contact

fathers who complained about mothers thwarting contact. Below, we present these

accounts and demonstrate the kinds of cases where the court orders were followed

and where the orders were circumvented. We discuss briefly the implications of this

more complex picture.

One surprising finding from our interviews was that we did not uncover as many

instances where court orders were being flouted as might have been expected from

such highly conflicted disputes. Figure 6.1 shows that the majority of the interviewees

(2 out of 3) indicated that the current arrangements did follow the final court order or

agreement. A majority of these parents said that the court order was followed to the

letter while a minority explained that although the court order was in principle

followed, there was room for extra contact and flexibility when required. In 1 in 3
cases the court order was not followed, and in most of these, one parent blamed the

other for ‘breaking’ the order. In only four cases did the interviewee say that

arrangements no longer corresponded to those set out in the order as a result of a

mutual agreement between the parents. In all of these cases the level of conflict had

either abated or had always been low. The remaining 18 interviewees complained

that it was the other parent who had unilaterally ‘broken’ the court order by either not

allowing or obstructing contact, by having contact when they were not supposed to,

or by cutting down on the amount of contact they had with their children. There were

more residential parents than contact parents who complained of these breaches

against court orders (12 and 6 respectively). This is perhaps surprising given that it is

assumed that the problems associated with contact are caused by residential

mothers obstructing contact. But we found more complaints about contact fathers

failing to turn up to see their children, than we found complaints about mothers

obstructing contact (note that we interviewed almost exactly the same number of

residential mothers and contact fathers, 25 and 22 respectively).

Figure 6.1 The following of orders

n= 63

Order followed (n=41) Order not followed (n=22)

Extra/flexible contact Order followed By mutual agreement One-sided

on top of contact order to the letter (n=35) (n=4) breaches of

(n=6) court order

(n=18)

Orders that were followed

In two thirds of the cases, we found that court orders were being followed by the

parents even years after they were originally imposed. In particular we found that in

the cases where the level of conflict between the parents remained high and their

level of communication was low or non-existent, the court order tended to be followed

to the letter. With these parents, prescription and rigidity could be vital. Indeed in only

six of these cases did the parent whom we interviewed indicate that the prescribed

level of contact was supplemented with extra contact or that the arrangements were
in principle open to flexibility. An order for contact could apparently ease the

conflictual situation by putting in place an arrangement that both parties felt they had

to follow. There was thus less need for the parents to communicate over contact

arrangements, and contact seemed to run on ‘auto-pilot’. However this could also

mean that the underlying reasons for the dispute remained unaddressed and

certainly unresolved, and that the parents never moved on from their hostility. Yet

from the parents’ perspective this may have been the most workable solution since

we cannot assume that all or many of them could realistically have overcome their

problems.

But while this inflexibility may have helped parents it also meant that the pattern of

contact established by the court did not evolve as the children grew older and,

arguably, it disempowered the children as they could not influence the pattern and

shape of their relationships with their parents for fear of destabilising the situation.

This kind of rigidity can be a negative experience for children (Smart, 2004). This

raises a thorny issue of a possible conflict of interests between parents and children,

where parents need a rigid structure and children need flexibility and informality.

Thus we suggest that following an order rigidly may look like a good thing when in

fact it disguises underlying problems (for children) and, by the same token, not

following an order is not necessarily a bad thing as at times parents can come to an

agreement over changing contact or residence arrangements that better suit their

children and the family as a whole. As with so many issues involving family life, it is

important to look behind the statistics on things like compliance with court orders to

understand the significance of the quality of relationships.

Orders that were flouted

As we note above, the issue of flouting court orders has mainly been presented from

the point of view of contact fathers who claim to have been thwarted in their attempts

to sustain a relationship with their children by obstructive mothers.

This point of view reflects, to a large extent, how the issue has been framed in the

courts because, of course, courts are faced with this version of the problem and

almost never with the converse problem of fathers who fail to take up contact

(Wallbank, 1998; Kaganas, 1999; Sawyer, 2000). This is because the law provides

an avenue for contact parents to complain about obstruction, but in practice provides

no recourse to law for residential parents to complain about unreliable contact

parents. This means that one problem is highly visible, while the other is rendered

invisible. Our data suggest that this means that public perceptions about policy

concerns may have become distorted and so here we shall focus on this less visible

problem, namely that of fathers who refuse or fail to exercise contact (cf. Moorhead

et al, 2004). It is also interesting to note that a recent Office of National Statistics

Omnibus Survey on contact after divorce/separation also found that more residential

parents than contact parents expressed concerns that their children were having

insufficient contact (Blackwell & Dawe, 2003). Our qualitative data is therefore

supported by survey data and both point to an issue which is significant for children’s

welfare which is at risk of being overlooked.

Nine of the twelve residential mothers who complained about breaches against

contact orders indicated that they had been perfectly content with the court order
they received but were very unhappy that subsequently the fathers had arbitrarily

reduced the amount of contact they were willing to exercise, or had ceased to

exercise contact at all. As a result, these mothers felt that the court case had been a

waste of time as the courts were not really ensuring their children’s welfare. These

mothers were also critical of the lack of monitoring or ‘enforcement’ of contact orders,

which left them feeling helpless in the face of the father’s unwillingness to sustain

meaningful contact.

They were however not so much critical of the court’s lack of involvement as critical

of the fathers and their lack of commitment to the children. These residential mothers

described the contact father as selfish and unreliable because he was not prioritising

the children or thinking of their best interests. For example, Beatrice said that the

father’s relocation abroad had been “a bit selfish on his part.” Susan also implied that

the father was selfish because contact was organised largely to suit him, and he was

liable to renege on arrangements. In these cases mothers felt that although fathers

played a part in their children’s lives, they were in fact left with the full responsibility of

managing and safeguarding their children’s lives. They felt that the fathers’

commitment was ‘optional’ that they could just as easily ‘opt out of’ as ‘opt into’.
The key question that guides much of the current debate over family law is whether

going to court is helpful in resolving conflicts between parents over residence and

contact. In other words ‘Do courts work?’ Based on our analysis of the court files and

of parents’ views, we have come to the conclusion that this might not be the right

question to ask. Rather than framing the question in this way we suggest that we

need to understand what people expect from the courts and the judges, and what

their motivations for going to court are. Just because some people are unhappy with

their experiences at court it does not automatically mean that the courts are failing

and that some other system would inevitably work better. Some parents view the

courts as unhelpful because they are seeking revenge and want the other parent to

be punished. Others believe that courts do not work because they want them to

establish a link between child support and the amount of contact allowed. These

parents will not be happy before central elements and guiding principles of the family

law system are changed. Yet other parents are perfectly happy with the principles,

but unhappy with their application – either in general or in relation to their own case.

This means that we need to understand whether criticisms are based on a clash of

principles, or whether they indicate an inadequate or insensitive application of

principles in the legal process, or whether parents are simply aggrieved at an

outcome which they cannot accept as the best one.

Whose principles should prevail?

Going to court for some of the parents we interviewed turned out to be a profoundly

shocking experience because they went with the assumption that family law and the

judiciary would uphold their personal moral values. This meant that some fathers

were outraged when they discovered that the courts no longer sought to punish

adulterous wives, or were shocked when the judges did not uphold simple equality

principles and did not seem to appreciate that modern fathers were capable of

looking after children and babies. Mothers tended to be appalled to find that the

courts did not care whether or not a father was supporting his children financially and

they could not understand why this did not matter.

In order for these parents to be satisfied it would be necessary to offer a root and

branch reform of the family law system. For example the principle of parental rights

might have to prevail rather than the paramountcy of the welfare of the child; the
doctrine of matrimonial offences might have to be (re)introduced; and the link

between child support and contact would have to be re-established, possibly

returning the work of determining child support to the courts. While these reforms

(taken individually) might satisfy some of the parents we interviewed, taken together

they obviously do not offer a coherent basis for reform. Nor do we suggest that this

should be the way to reform family law. Public policy cannot really reflect and satisfy

all the heterogeneous and contradictory views of individual parents and so it is

inevitable that some will be discontented with what the courts have to offer them. But

it is also important to be mindful that, while the needs of highly conflictual parents

should be one priority for family law, it would alter the system not just for them, but

also for the 90 per cent who do not go to court and whose concerns and views are

less likely to be recruited. We would need to give careful consideration to whether

reforming the core values of the system to suit the hardest cases is a wise thing to

do.

The principles are fine; the legal process is wrong

Not all parents were in dispute with the core principles of modern family law, but they

were nonetheless very critical of the process they endured, even when they achieved

the order they wanted. These parents wanted a more humane system that was more

attentive to the emotional needs of parents in distress. We found that many of the

parents we interviewed might have benefited from help in managing their sense of

loss and grief. Through our interviews we came to appreciate how a father who is

granted a contact order for a few hours every other week can find this demeaning as

well as emotionally painful. The order may be the ‘right’ outcome, but there may be

more sensitive ways in which the courts can impart such devastating news. Equally,

the parent who is told that they have ‘lost’ residence may need active support in

order to deal with the judgment without turning to rage or intense depression. At

present fathers may be able to turn to campaigning or pressure groups, and there are

smaller, less well known support groups for mothers who are living without their

children. But, while the courts and CAFCASS may not be able to replace these ‘self

help’ groups, a recognition of the effect of handing down such painful orders might

make some parents feel better. In addition a supportive environment both in court

and in a follow-up service may help parents make the necessary transitions, or at

least give them a sense that their problem is recognised.

We also discovered that many parents were shocked to find that the solutions

provided by courts were apparently based on formulas with little room for calibrating
orders to meet the needs of individual families. Although the courts may strive to

reach individualised solutions, the parents often felt that they got the ‘standard

package’ which did not suit their needs or the needs of their children. As a result,

they experienced the courts as an inhuman conveyor belt where they were not

treated as individuals. We were not in a position to know from this study whether, and

to what extent, courts operate to a formula (e.g. staying contact on alternate

weekends and Wednesday evenings). However, where parents perceived this to be

the case it merely seemed to increase their sense of alienation and injustice.

It may be that the legal process is ill designed to address sensitively the profound

emotions involved in disputes over children (Day Sclater & Kaganas, 2003: 157) and

it is therefore not clear whether the courts can actually provide truly individualised

solutions. However, it may be that there are ways in which the court process can be

changed to become more attentive to parents who turn to the authorities for solutions

to their family problems.

Is it best to avoid the courts?

We have come to the conclusion that framing the current problem over contact and

residence disputes in terms of substituting ‘harmful’ courts with ‘helpful’ alternatives

slightly misses the point. If the alternatives to court are based on the same principles

that underpin judicial decisions (e.g. disregarding matrimonial fault) then some

parents will simply not accept the outcome and will still be critical and unhappy.

Equally, if the alternatives use (or appear to use) standard formulas or do not provide

adequate support to help parents deal with difficult decisions, then they will be

experienced as just as alienating as the courts. Moreover, switching to alternatives

to court will rob some parents of the protection they feel they get from getting a

speedy residence order, or the certainty they get from a prescribed order which

allows them to stop arguing over hours and minutes. It is also important to recognise

that there may always (possibly will always) be a minority of highly entrenched

conflicts that cannot be satisfactorily resolved because they seek an externally

imposed solution at a point when too much damage has already been done in the

relationship between the parents.

The Government has, in its Green Paper Parental Separation: Children’s Needs and

Parents’ Responsibilities, and in the follow-up response to the consultation, Parental

Separation: Children’s Needs and Parents’ Responsibilities: Next Steps announced a
range of initiatives that it hopes will reduce the numbers of parents going to court

cases and the severity of the conflict they experience. Among these are:

Improving the information and advice available to divorced and separated

parents, in the hope that this will reduce the amount of conflict. One form of

information will be ‘parenting plans’ which will provide examples of various

contact arrangements for parents to choose from. The Government also aims

to make available general legal advice through a telephone helpline service.

The legal aid system will be restructured with the goal of encouraging early

settlement and speeding up court processes.

The use of in-court conciliation (as in Essex) as problem-solving sessions. (At

the time of writing research into whether in-court conciliation helps is being

conducted, funded by the Department for Constitutional Affairs.)

The launch of The Family Resolutions Pilot Project (September 2004). The

aim of this is be to raise parents’ awareness of their children’s needs (by for

example showing videos depicting children’s experiences) and to help them

agree on suitable parenting arrangements.

 A change in role is envisaged for CAFCASS, with less emphasis on the timeconsuming writing of reports and more on active problem-solving. The new

emphasis will be on providing a conciliation and support service. The new

Draft Children (Contact) and Adoption Bill, launched in February 2005, would

give the courts the power to ask CAFCASS officers to facilitate and monitor

compliance with a contact order.

Better case management, leading to fewer delays.

Better monitoring and enforcement of contact orders. Parents can be directed

to counselling or parenting classes. These measures are included in the new

Draft Children (Contact) and Adoption Bill. In addition, in cases of breach of

contact, the Bill aims to give the courts the powers to impose enforcement

orders in the form of unpaid work or a curfew, and to order compensation for

financial loss.

A wider use of Family Assistance Orders to provide support for parents for up

to six months after a court hearing.

These proposals address several of the issues that we have raised above, as they do

involve a greater focus on working with parents to help them manage interpersonal

conflict. Moreover, these measures may operate at a greater level of attentiveness to

parents and allow them to feel that they are treated as individuals. Of course, how
these services are received will depend on whether parents perceive them to be

supportive rather than patronising or diversionary. By this we mean that if parents

feel that ‘their’ problem is ignored or glossed over, or is seen as inappropriate, they

are likely to remain angry. One such problem that it seems will still be ignored or

glossed over is the problem of the relationship between contact and child support. In

previous chapters we have indicated that the parents we interviewed (as well as

parents whose attitudes have been captured by large scale surveys) feel that there is

an obligation on fathers to pay child support which is matched by an obligation on

mothers to allow or facilitate contact. This is a problem that CAFCASS officers will

undoubtedly have to confront more openly when, for example, an ‘obstructing’

mother is required to attend parenting classes, but her former partner is allowed to escape child support payments because of the bureaucratic failings of the Child Support Agency.

In addition, some have expressed concern over whether proposals such as those for

more mediation will really help because so many of the cases that go to court are not

only intractable but involve allegations of domestic violence or sexual abuse (Herring,

2003: 101). This is a powerful point and it does suggest that more thought needs to

be given to how to make the court system better specifically for these parents and

their children. The Green Paper makes it clear that such issues as domestic violence

must be treated seriously and that contact should only be arranged where it is safe.

Systems of tracking and monitoring will be put in place and in this area too further

research is being commissioned to establish whether the new system is adequately

safeguarding parents and children in this situation. But if all the emphasis is placed

on diverting parents before they get to a court hearing, then the service for those who

still need the security of the full court process may be overlooked.

Putting aside the question of violence and abuse it is also necessary to recognise, as

the first report in this study indicated (Smart et al, 2003), that many of the parents

who use the courts have multiple problems, including drug and alcohol dependency,

and they have already had contact with Social Services and other support systems. It

will not be clear for some time whether the proposed new, additional layer of

professional support (e.g. Family Assistance Orders) will succeed where others

agencies encountered en route may have failed. This is not to argue that breathing

life into these Orders is not necessary, but for families where there has been a

considerable amount of professional involvement already this may seem like more of

the same.

At its core the Green Paper outlines a range of potential methods aimed at reducing

conflict between parents. It seeks to create a framework in which divorce and

separation can become a calm and civilised transition from an unsuccessful spousal

relationship to a successful post-separation parenting relationship. It has to strike a

difficult balance between encouraging parents to behave in approved ways on, and

after, divorce or separation, and seeking to intervene and control the situation where

parents refuse to comply with the new post-divorce ethos embraced in the Green

Paper. We have indicated the ways in which the findings from our qualitative

interviews with parents engaged in a high degree of conflict chime with some of the

proposals. For example, we would strongly support the use of Family Assistance

Orders for parents who have been denied contact or who have ‘lost’ residence – and

not just for the parents who are struggling with on-going conflict. But the Green Paper

adopts a tone in which it appears that divorcing parents encounter ‘difficulties’ or

single issue problems which can be resolved if solicitors get together with their

clients, or if parenting plans are pursued. Our interviews have revealed much more

deep-seated issues. Parents may have had difficult relationships throughout their

marriages (or cohabitation) and, of course, the courts are now dealing with more

cases in which parents have little or no relationship anyway – never having lived

together in the first place. Moreover parents can be pathologically hostile,

obsessively controlling, manipulative, negligent and spiteful. They can pursue the

other parent relentlessly, or they can seek to deny their child any contact with or

knowledge of their other parent. For some parents this may be a ‘phase’ but for

others it appears to become a long term commitment. This means that the measures

proposed in the Green Paper will not solve all the problems that the courts are

currently dealing with, nor will they assuage the criticisms of all the parents who seek

judicial intervention. This does not mean that the measures are (or will be)

inadequate but it does mean that, in policy terms, we need to be mature enough to

recognise that for every family problem there may not be a (publicly funded) solution.

Unrepresented litigants in first instance proceedings Prepared for the Department for Constitutional Affairs August 2004 \
Unrepresented litigants participated at a lower intensity but made more mistakes. Problems faced by unrepresented litigants demonstrated struggles with substantive law and procedure. There was other evidence of prejudice to their interests. There was at best only modest evidence that cases involving unrepresented litigants took longer, though cases with unrepresented parties were less likely to be settled. Some courts and local advice providers may be more welcoming to, or encouraging of, unrepresented litigants than others. Courts were not confident signposters of unrepresented litigants to alternative sources of help. 

Lord Woolf encapsulated the paradox presented by unrepresented litigants: 

Only too often the litigant in person is regarded as a problem for judges and for the court system rather than the person for whom the system of civil justice exists. The true problem is the court system and its procedures which are still too often inaccessible and incomprehensible to ordinary people. (Woolf (1995), Chapter 17, para. 2.) 
Interest in unrepresented litigants has been prompted by a growing perception of their numbers in the court system, and a perceived growth in these numbers in recent times. This is a concern paralleled internationally (see Appendix D, Bibliography). In England and Wales the debate has taken place within the context of the Woolf reforms and the interests of the Court of Appeal (Otton, 1995; Court of Appeal, 2001 and 2004) as well as a broader debate about the permissibility of lay representation and McKenzie friends (Moorhead, 2003a) and the particular problems presented by limited companies and vexatious litigants. 

Unrepresented litigants are often described as if they were 

Lord Woolf encapsulated the paradox presented by unrepresented litigants: 

Only too often the litigant in person is regarded as a problem for judges and for the court system rather than the person for whom the system of civil justice exists. The true problem is the court system and its procedures which are still too often inaccessible and incomprehensible to ordinary people. (Woolf (1995), Chapter 17, para. 2.) 
Interest in unrepresented litigants has been prompted by a growing perception of their numbers in the court system, and a perceived growth in these numbers in recent times. This is a concern paralleled internationally (see Appendix D, Bibliography). In England and Wales the debate has taken place within the context of the Woolf reforms and the interests of the Court of Appeal (Otton, 1995; Court of Appeal, 2001 and 2004) as well as a broader debate about the permissibility of lay representation and McKenzie friends (Moorhead, 2003a) and the particular problems presented by limited companies and vexatious litigants. 

Finally, for the purposes of most of the data analysis, we excluded cases involving apparently unrepresented litigants if it appeared that they had not, or probably had not, had notice of proceedings before they were concluded. This was because we were interested in how decisions and actions by unrepresented litigants affected the conduct of proceedings, which would not be an issue if they were unaware of them. This applied mainly in injunction proceedings where applications had been issued ex parte (without notice to the opponent), but there were a handful of other cases in which similar considerations applied. 

Divorce costs 
Unrepresented respondents, within cases involving unrepresented litigants, are more likely to end up paying some or all of the costs of the divorce than were represented respondents.
Relationships between the parties and indications of vulnerability 
In family cases, unrepresented litigants were more likely to be male: 48% of cases involved the male litigants in person, 38% female litigants in person and 13% involved both male and female litigants (sometimes couple, sometimes opponents) in person. This may well reflect, at least in part, the legal aid position, several of our interviewees pointed to the means test in legal aid meaning it was more likely that a woman (being more economically vulnerable) would get legal aid. 

Relationships between the parties and indications of vulnerability 
In family cases, unrepresented litigants were more likely to be male: 48% of cases involved the male litigants in person, 38% female litigants in person and 13% involved both male and female litigants (sometimes couple, sometimes opponents) in person. This may well reflect, at least in part, the legal aid position, several of our interviewees pointed to the means test in legal aid meaning it was more likely that a woman (being more economically vulnerable) would get legal aid. 

Unrepresented litigants participated at a lower intensity but made more mistakes 
Our analysis of court files compared obvious errors made either by the unrepresented litigants and solicitors. The evidence suggests that unrepresented litigants were more likely to make errors, and also that they were more likely to make more serious errors. Furthermore, individual litigants in person also appeared to file more flawed documents than business litigants in person. More than half of the cases involving individual litigants in person involved that litigant in person filing at least one flawed document. This probably underestimates the level of problem with documents filed by unrepresented litigants as we were only able to record obvious and apparent flaws. This is illustrative of the high level of technical difficulty faced by unrepresented litigants. That said, the proportion of cases where there were serious errors evident on the face of the file was, in absolute terms, quite low. 

Unrepresented litigants participated at a lower intensity but made more mistakes 

Our analysis of court files compared obvious errors made either by the unrepresented litigants and solicitors. The evidence suggests that unrepresented litigants were more likely to make errors, and also that they were more likely to make more serious errors. Furthermore, individual litigants in person also appeared to file more flawed documents than business litigants in person. More than half of the cases involving individual litigants in person involved that litigant in person filing at least one flawed document. This probably underestimates the level of problem with documents filed by unrepresented litigants as we were only able to record obvious and apparent flaws. This is illustrative of the high level of technical difficulty faced by unrepresented litigants. That said, the proportion of cases where there were serious errors evident on the face of the file was, absolute terms, quite low.:
Substance misuse

The Government is taking robust action to significantly reduce the numbers of young people affected by substance misuse. The Department for Education and Skills, the Home Office and Department of Health have agreed a joint approach to the development of universal, targeted and specialist services to prevent harm caused by drugs and to ensure that all children and young people are able to reach their potential.

The approach has three objectives:

· Reforming delivery and strengthening accountability 
Closer links between the National Drug Strategy and Every Child Matters: Change for Children programme locally, regionally and nationally

· Ensuring provision is built around the needs of vulnerable children and young people 
More focus on prevention and early intervention with those most at risk, with drug misuse considered as part of assessments, care planning and intervention by all agencies providing services for children, including schools

· Building service and workforce capacity 
Developing a range of universal, targeted and specialist provision to meet local needs and ensure delivery of workforce training to support it

The joint approach is being implemented nationally. All local authorities in England and their partners are expected to make significant progress towards meeting its objectives from April 2005. 
� Thorburn (2005), Qureshi (2001) add in full reference


� Asylum Statistics: UASC (2nd quarter, 2006)


� It is worth noting that there is no single definitive definition for disability. A DWP survey in 2004 into adult disability considered this issue and concluded that it was right that different services use definitions appropriate to their purpose.)


� Disability was defined according to section 17 of the Children Act 1989 (� HYPERLINK "http://www.opsi.gov.uk/acts/acts1989/Ukpga_19890041_en_4.htm#mdiv17" ��http://www.opsi.gov.uk/acts/acts1989/Ukpga_19890041_en_4.htm#mdiv17�).


� Disability was defined as “difficulty with everyday activities because of a long-term health problem – this includes physical, mental and behavioural problems which are chronic in nature” (Bone & Meltzer, 1989)


� The mental health of young people looked after by local authorities in England, Meltzer et al (2002)


� Understanding Prejudice, Stonewall (insert year)





Steering Group on the Inspection of Children’s Services


David Bell, HM Chief Inspector of Schools, chair of the steering group 


David Behan, Chief Inspector, Commission for Social Care Inspection


Andrew Bridges, HM Chief Inspector of Probation, Probation Inspectorate


Steve Bundred, Chief Executive, Audit Commission


Stella Dixon, HM Chief Inspector, Magistrates’ Courts Service Inspectorate


Anne Owers, HM Chief Inspector, Prisons Inspectorate


Sir Keith Povey, HM Chief Inspector, Constabulary Inspectorate


David Sherlock, Chief Executive & Chief Inspector, Adult Learning Inspectorate


Anna Walker, Chief Executive, Healthcare Commission


Stephen Wooler, HM Chief Inspector, HM Crown Prosecution Service Inspectorate.





Appendix 1 outlines the functions of these commissions and inspectorates.  Their work covers universal services such as schools and health services, as well as specialist services such as social care and juvenile justice.  All the commissions and inspectorates have frameworks which underpin their inspections or reviews.  They make judgements using a range of evidence which includes performance data, self-assessment, user surveys, interviews with service managers and staff, and direct observation of the work of services.  The balance of the types of evidence used varies, as does the basis for making judgements.


�
A summary of draft principles agreed by the steering group is shown below.  It is followed by commentary on the principles, which will apply in different ways in different contexts.  





Inspection of services for children and young people will:�
�
have the experiences of children and young people and outcomes for them at its heart;�
�
provide judgements of service contributions to outcomes, the quality and value for money of provision, the quality of its management and the prospects for improvement; �
�
assess evidence and make judgements objectively against national service standards, where applicable, and other published criteria;�
�
be proportionate to risk and tailored to circumstances and needs;�
�
ascertain and take into account the views of children and young people and their parents and carers, and look to involve them in inspections in other ways;�
�
make use as far as possible of the existing documentation and systems of the organisations inspected and avoid placing unnecessary burdens on them;�
�
encourage rigorous self-assessment by the organisations inspected and make use of information from their processes of performance management;�
�
evaluate the work of the inspected public bodies in eliminating unlawful racial discrimination, promoting equal opportunities and encouraging good race relations;�
�
report openly, clearly and fairly on the basis of secure evidence;�
�
enable themes of national significance to be pursued and reported;�
�
be designed to promote and support improvement, linking with action to follow up recommendations;�
�
build quality assurance into inspection, respond fairly to complaints, carry out evaluation of the conduct and effectiveness of inspection and seek continually to improve it.�
�












Children and young people in care �
�
Families are supported so that the need for children and young people to be looked after by councils is reduced to an appropriate minimum.�
�
Children and young people have opportunities to be actively involved in decisions affecting them.�
�
The needs of children and young people are met through a range of placements which provide good care and respect and develop their cultural, religious and linguistic heritage.�
�
Children and young people and their carers make good attachments and the placements provide stability and promote permanence.�
�
The life chances of children and young people in care are enhanced through access to healthcare, education, culture and leisure opportunities and other services.�
�
Young people who are living in and leaving care are helped to become responsible and independent adults.�
�



Children and young people with special needs and/or disabilities�
�
Multi-agency assessment and early intervention enable children and young people to have the help they need.�
�
Children and young people have opportunities to be actively involved in decisions affecting them.�
�
School admission arrangements ensure that children’s needs are met and parents’ preferences are respected.�
�
Good support enables children and young people to make good progress in their learning and personal development and participate well in activities.�
�
Transition from setting to setting, and from children’s to adult services,  is effectively managed.�
�



In particular, evaluation will cover the way local services work together to:


provide strong leadership and clear strategy for improvement;


identify needs and establish ways of meeting them;


meet requirements for action on race equality;


take into account the views of children and young people and their parents or carers;


plan co-ordinated action;


recruit, retain and develop effective staff;


commission and deliver sufficient high-quality services that give value for money;


collect, exchange and use information to ensure timely and appropriate referral, assessment and intervention to meet the needs of individual children and young people;


review the effectiveness of service provision.





Examples of evidence-gathering and analysis


The examples below illustrate how evidence of service contributions to outcomes could be gathered in the analysis and fieldwork stages of the review. 








Protection from harm and neglect


Example of service contribution: Neighbourhoods are kept safe for children and young people.�
�
To determine the extent of problems and evaluate the impact of services:�
�
inspectors would consider the following evidence at the analysis stage:�
�
the findings of consultation with children and young people;�
�
statistics on road accidents, racial harassment and street crime;�
�
evidence from the inspection of schools on strategies to combat bullying;�
�
the findings of HMIC baseline assessment of police services;�
�
the crime and disorder partnership’s plan and its impact; and�
�
self-assessments by relevant services. �
�
if fieldwork is necessary, inspectors would use it to analyse:�
�
the perceptions of residents, children and young people; �
�
whether the steps taken by police, council and others ensure safe travel; �
�
whether the safety of play, education and leisure facilities are secured; and�
�
whether action is taken to ensure that children and young people know how to stay safe.�
�






Contribution to society


Example of service contribution: Support helps children and young people to deal with significant changes in their lives.�
�
To evaluate the impact of services:�
�
inspectors would consider the following evidence at the analysis stage:�
�
the findings of MCSI inspections of CAFCASS;�
�
the findings of Healthcare Commission reviews of the care of children and young people in hospitals;�
�
the findings of inspections by HMI Prisons of the health, welfare and achievement of young people in custody or on remand;�
�
statistics on the destinations of young people not in education, training and employment post 16; and�
�
statistics on teenage pregnancy.�
�
inspectors would use fieldwork, if necessary, to gather evidence from:�
�
case-file reading, including discussion with young people, their parents/carers and supporting staff;�
�
visits to settings or projects. �
�
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