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Summary





We have acted in many of the cases that have come before the English (and also Scottish) Courts in relation to the Environmental Assessment Directive (85/337/EEC), the Birds Directive (79/409/EEC) and the Habitats Directive (92/43/EEC).  We have also worked extensively on aircraft  noise issues – starting in 1993 with litigation over Heathrow night flights, which should be ending with a judgment of the ECHR at around the time of this conference.  Our experience  is that in many situations the European “back stop” is very useful: if it were not there, one would not have the confidence we do in many of our cases.





The underlying themes of enforcing environmental law are as follows:





The law in favour of protecting environmental interests appears to be clear; however,





In practice environmental claims face extreme difficulty in, and some would say hostility from, the domestic courts, particularly at a lower level; therefore





One has to:





 	(a) 	Be prepared to lose early stages of in a case.


(b) 	Persevere with appeals, often at considerable costs risks.


(c) 	Not to expect central government to co-operate with its Treaty duties.


(d) 	Not to expect local government bodies to understand their Treaty duties.


(e) 	Not to expect to settle cases where property development is involved.


To have to argue harder than should be necessary to obtain a reference to the ECJ.


Similarly, be prepared to go to the ECHR.  Now that the Convention is in force in the UK – in England and Wales since 2.10.00 – this is a remoter long stop.  However, one cannot necessarily rely on the domestic Courts to enforce the Convention and it is still important to remember that Strasbourg is there.





This written paper is intended merely for reference.  It contains brief synopses and references to the various cases the writer has been involved with. 





Case synopses





Glendye forestry: In the Petition of the Kincardine and Deeside DC; [1993] Env LR 151.





Afforestation of large area (c.10 km2) of moorland important for bird species protected by Annex I and Annex II of the Birds Directive in Scotland approved by the Forestry Commission.  There was no EA, no attention to requirements of Birds Directive.  The Court of Session found against the petitioning Council on the basis of lack of direct effect of Article 4.2 of the EA directive.  The Council did not appeal; RSPB took the case by way of complaint to European Commission. The Commission was supportive, but infringement proceedings were blocked at a political level.  





Observations: Kraaijveld shows this case was wrongly decided.  As RSPB argued to the Commission, Article 4.2 does have direct effect.  Shows the need to be prepared to appeal, but cautious of relying on the Commission’s complaints procedure.  





Marson: R. v Secretary of State for the Environment exp Marson.  Jowitt J March 1998.  Court of Appeal (Nourse, Mummery, Pill LJJ) May 1998 ([1998] JPL 869).  Petition for permission to appeal to House of Lords rejected Dec. 1998. Subject to complaint to the European Court of Human Rights.





March 1997 - Marson seeks EA for a large sorting office development by Parcelforce (part of the Post Office) adjacent to Coventry airport, which, he and other residents considered, was likely to have significant environmental effects on road traffic, and aircraft noise at night.  The planning authority (Warwick DC) rejected a request for EA.  In late 1997 the Secretary of State was asked to direct that EA be required.  After consideration, in February 1998 he decided that the effects were not significant, having regard to the nature size and location of the project.  (He did however agree, contrary to the planning authority’s view, that the development potentially qualified under the EA rules as an industrial estate project.)  He was asked to give reasons for his decision, but he refused to do so. Marson took judicial review proceedings to challenge that refusal.  Marson said the requirement for reasons is implicit in the EA directive and, in any event, reasons are required for administrative decisions by public authorities under EC law.  His case rejected as unarguable by the High Court and Court of Appeal, and a petition to appeal further to the House of Lords was rejected.  





Observations: Lack of EA in this case (residents would say) is an example of the planning system avoiding properly dealing with environmental effects.  As in other cases, what is the objection to looking at these properly? The effect of requiring reasons to justify not having EA would make EA in appropriate cases much harder to avoid having, and be likely to develop a momentum for reasoning in all administrative decisions, contrary to present law and practice. This issue is fundamental to deficiencies of UK administrative law.  It is contrary to practices in other EC member states.  In this case, there was also a gross failure of the Courts to comply with their duties under Article 234 of EC Treaty to refer the matter to the ECJ. The human rights angle is that without reasons one cannot have a fair trial.





Berkeley: Berkeley v. Secretary of State Environment and Fulham Football Club.  Tucker J March 1997.  Court of Appeal (Nourse, Pill, Thorpe LJJ) February 1998 (The Times, 2.3.98; on costs 7.4.98) [1998] 3 PLR 39. House of Lords 6.7.00.





Lady Berkeley is a resident of Fulham, London objecting to development of Fulham Football Club’s ground because proposals would encroach into the River Thames.  She claimed that EA should have been carried out and the grant of permission by the Secretary of State following a Public Inquiry was therefore unlawful.  Her claim for EA was rejected by the High Court, mainly on the basis that EA would have made no difference to the result.  The Court of Appeal accepted that the Secretary of State had acted unlawfully in not even considering whether EA was required in this case, but again exercised discretion in saying that the objectives of the EA had been achieved by the procedure followed. The earlier costs award in the Secretary of State’s favour was reduced slightly to reflect the courts disapproval of failing to consider EA.  The earlier costs order in favour of the Football Club was overturned. 





The House of Lords emphasised the importance of EA and did not tolerate the Secretary of State’s case that the procedure which had in fact been followed in this case was an adequate substitute for EA (they called it a “paper chase”).  But perhaps most importantly, the House of Lords said that Courts have very little discretion not to quash decisions where errors of law are found, particularly in European cases.





Observations:   The Berkeley decision is seminal to the effective enforcement of the EA Directive.  We have a number of cases which Berkeley will be helpful with.  One, R v. Waveney District Council exp. Bell and Others, we won in August.  However, a recent decision of the High Court in Berkeley v. S/S ETR on EA went against Lady Berkeley in relation to another development on the River Thames. That is going to the Court of Appeal.  The extent of the Secretary of State’s obligations are still controversial. The House of Lords comments on the limits of discretion may turn out to be of crucial importance in many other types of case. The costs award in the Court of Appeal was also important; unsuccessful applicants can be less fearful of having to pay two sets of costs.





Walton: R. v St Edmundsbury BC exp Walton. Walton won!  This was the first decision of English courts quashing an “ordinary” planning decision for lack of EA [1999] Env LR 879





Ms Walton is a resident of Bury St Edmunds, Suffolk and opposed to a development by Greene King, the brewer, to build an access road across historic water meadows there.  The planning authority (St Edmundsbury Borough Council) claimed that EA was considered, but not necessary in this case owing to the lack of significance of likely environmental effects.  Walton said that made no sense, because the officer's report to the planning committee had recommended refusal of the application on the grounds of inter alia environmental effects, therefore they must be significant. She also said that the Council had anyway not taken the decision not to have EA properly, in accordance with its scheme of delegation. The developers immediately moved to start work as soon as planning permission was granted, but they were restrained from doing so by injunction.  Importantly, an undertaking in damages was not required.  The Court found that the decision whether or not to have EA was an “important one”.  It found the decision had not been taken properly – the delegated powers point.  So Ms Walton won.  However, the Judge would not say that the decision not to have EA was “Wednesbury unreasonable”.





Observations: This was an important and useful precedent about the importance of EA and of the decision making process relating to it.  It could have usefully led to a ruling as to how to judge "significance" of environmental effects, but the judge was able to avoid this.  Procedurally, the case was helpful to those seeking injunctions in establishing some precedent for undertakings in damages not being required (see also Huddleston below). Walton was also on legal aid. This involved having to argue, following comments in the ECJ, that the EA directive grants individual rights, which should be protected accordingly. The Legal Aid Board’s (now the Legal Services Commission)  recognition of the need to assist was helpful.  New rules since April 2000 make it possible to get legal aid in cases of public interest.  This is a very important change in practice.





Preston-under-Scar quarrying: R. v. North Yorkshire CC exp Brown and Cartwright. Hidden J [1997] Env LR 391. Court of Appeal (Evans, Hobhouse, Pill LJJ) [1998] Env LR 385. House of Lords [1999] 2 WLR 452.





Brown and Cartwright are residents of Preston-under-Scar, a small village in North Yorkshire in an outstanding natural setting.  They challenged the review of an old quarrying permission (Interim Development Order) for lack of EA.  They said the terms of the reviewing legislation (Planning and Compensation Act 1991) were such that it was unlawful to proceed with works until the application for new conditions has been determined. Without such determination, the developer cannot proceed; and therefore the determination is "development consent" within the meaning of the EA directive.  This argument was rejected by Hidden J, who declined to examine the directive on the basis that it did not have direct effect, relying on earlier UK decisions to this effect (Twyford Down, Wychavon, Glendye). He was not interested by the Advocate General’s Opinion which was by then available in Kraaijveld.  However, the Court of Appeal unanimously accepted the applicants' argument.  The House of Lords upheld this in February 1999.





Observations: Although in a particular industry sector, this case is important for environmental protection as (in effect) it deals with review of all old mining and quarrying permissions up to 1982.  Such permissions can be very damaging to environmental interests, and the present review mechanism is constrained by government guidance to the effect that the economic structure of an operation should not be upset by new environmental and aftercare conditions. The House of Lords endorsement of the importance of EA has already proved useful in the enforcement of the EA directive in other fields.  A major loophole left by the House of Lords has recently been closed by the Court of Appeal in Huddleston (see below). However, the UK Government has still not changed the rules so the comply with the Courts’ rulings, resulting in major uncertainty to the industry and affected residents alike.








Swan and others: In the Petition of Richard Swan & others.  Court of Session (Lord Nimmo Smith) ([1998] Env LR 251).  Inner House (Lord President Rodger, Lord Sutherland, Lady Cosgrove) ([1998] En LR 545).





This was a challenge to a decision allowing payment of an afforestation grant at Greenlawmoor in Scottish borders, leading to 300 or so acres of forestry adjacent to an SPA.  The Forestry Commission had consulted statutory advisers but not local people. The Minister made a final decision that EA not required.  The petitioners here are a local resident, a resident with the shooting rights on the moor and particularly concerned about predation from foxes etc. in the forest, and an ecologist using the moor for study.  It turned out that the planted area was in fact an important area for geese roosting at the SPA and for which it was designated.  In any event, they consider the Minister’s approach was flawed as a matter of law.  The Outer House of the Court of Session accepted the Minister’s argument that the petition for judicial review was vitiated by delay, particularly as the grant had been paid and the forest planted.  The decision was "spent".  The Inner House (ie. Court of Appeal) considered that as the forest was still growing and could be removed, the decision was not spent and indeed EA now would have the advantage that it would be possible actually to see the developing environmental effects.  The matter then returned to the Outer House.  It upheld the Minister’s decision in January 1999.  The Petitioners have appealed on various “European” points, including: (1) that Marson (see below) was wrongly decided; (2) that the Minister failed to make a proper determination as to whether the afforestation was likely to have significant environmental affects; (3) that objectively the Minister’s decision was wrong and a lower threshold than “Wednesbury unreasonableness” is sufficient to prove this. 





Observations:  The case establishes the principle that EA can in effect work retrospectively.  This is obviously important in cases such as forestry, but is also potentially relevant eg. to mining and quarrying and in other situations where the development has not been implemented.  The mechanism for doing this is still unclear ie. whether EA can literally be required retrospectively or whether it is necessary to annul the original decision and start the administrative procedure over again. 





From a developer's perspective, it is important to consider EA requirements: it is dangerous to assume that just because the authorities have not required these, the decision is necessarily inviolable after development has started.  (Similar issues arise in Marson and East Midlands Airport, where it it the use of the development, rather than the development itself, which residents claim is likely to have significant environmental effects.)








Lappel Bank: 1990 decision reported as R. v. Swale BC exp RSPB 1990 Times 11.4.90, [1999] JPL 39.  [1991] 1 PLR 6.  Main case (ECJ decision) in [1997] QB (HL) 206 and other reports.  Court of Appeal unreported, but on writer’s website.





The RSPB made an unsuccessful challenge in 1990 to the grant of planning permission to reclaim a mudflat, Lappel Bank, on the Medway Estuary in Kent.  It had recently been appreciated as of high ornithological value. There was no EA.  Swale Borough Council, the planning authority, failed to consult the RSPB, contrary to an undertaking to do so.  The RSPB was slow in applying for judicial review and the application for judicial review was refused on delay grounds. The RSPB would have won on the consultation point, but not for lack of EA.  The judge held that this was discretionary.  (The latter decision was wrong in the light of the ECJ’s subsequent decision in Kraaijveld.)  A major public inquiry into the merits of related development followed.  The inspector’s recommendation and the Secretary of State’s decision was to reject that development, primarily on nature conservation grounds.  





In 1993 the Secretary of State decided to exclude Lappel Bank from formal classification as part of the Medway SPA, on the basis of need for port expansion.  (The Bank had only been half reclaimed under 1989 permission by then.) The RSPB claimed that such economic interests could not be taken into account.  The RSPB lost in the Divisional Court, and (by a majority) in Court of Appeal.  The House of Lords referred the matter to the ECJ, which found fully in RSPB's favour (1996).  However, it refused a refused stay on the development works, so Lappel Bank itself was in fact lost (to a large storage area for imported cars).





Observations: many issues, including attitude of UK courts, costs, locus standi, economic interests, ECJ references, interim measures (declaration), time limits, Europe significance, acte clair, practicality of result. But ultimately it shows how you cannot rely on decisions of the lower Courts.  This was a case of having the courage of convictions that the law was obviously clear in the RSPBs favour.








Huddleston: R v. Durham County Council ex parte Huddleston (Richards J, 13.12.99; Court of Appeal, 8.3.00).





This case flowed from the Preston-under-Scar decision.  Preston-under-Scar had left a loophole.  Although the House of Lords had decided that EA was in principle required for review of old minerals consents, if a decision was not made within 3 months of an application for determination of conditions, then the mineral operator’s conditions would automatically apply.  Just after the House of Lords decision in February 1999, an application was made by the mineral operator, Sherburn Stone, which owned a quarry near Mr Huddleston’s house.  Both the mineral planning authority (Durham County Council), and the central government (DETR) advised that EA was required.  Sherburn Stone refused, and after three months it claimed its conditions applied.  The mineral planning authority felt unable to act, as it had no legal authority to do so, the matter still not having been rectified in domestic law by the government in the light of the Preston-under-Scar decision.  Mr Huddleston took judicial review proceedings.  He also claimed an injunction to stop any work happening while these were being dealt with.  An injunction was granted, importantly without an undertaking in damages (see Walton above) on the basis that he was in reality seeking to protect the public interest as well as his own interests. At the full hearing in the High Court, Richards J decided that to allow Mr Huddleston to succeed would have involved him claiming that the EA Directive not only had direct effect for his benefit, but would also directly affect Sherburn Stone: his action would have in effect required them to carry out EA and thus infringed the rule that a directive should not have horizontal direct effect.  The matter came before the Court of Appeal, which re-instated the injunction and heard the matter quickly.  They completely disagreed with Richards J and in strong judgments explained the triangular relationship between the individuals whom EA Directive is suppose to protect, the state, and those whom it regulates.  The principles of horizontal direct effect were not infringed in this case.  





Observations: This case is disturbing in practice for involving a serious misunderstanding of the law by a very experienced EC lawyer as Judge in the High Court; a very high costs exposure for the applicant; and intervention by government actually opposed to the applicant when it was well aware that it had failed to implement the directive properly. Compensation implications for government, which is trying to appeal the case to the House of Lords.





East Midlands Airport: R v. North West Leicestershire District Council ex parte Moses. (Scott Baker J, Sept 99; Court of Appeal 29.3.00).





East Midlands Airport obtained planning consent for a 610 metre runway extension in 1994.  No EA was required.  In 1996, it applied for additional extensions at each end totalling 130 metres.  EA was required for that application by the local planning authority and central government.  Residents expected that the extensions would not be built until the 1996 application had been considered and both permissions conditioned in the light of EA.  EA was in fact produced on 18.12.98.  Development then began in respect of the earlier permission on 1.2.99.  Residents, including Ms Moses, protested.  Attempts were made to persuade the local planning authority that it had a duty to revoke the 1994 permission in order that the EA requirement should be complied with. The local planning authority was equivocal about this and has still not given a straight answer.  Moses therefore tried to protect the position by filing an application to review the 1994 decision.  Even though it was a long time after the decision was made, the court still does have power to extend time in appropriate circumstances.  The first judge (Collins J) decided that the application had not lodged promptly, even though it was within 3 months of when he thought there may have been good reasons to delay up to (ie.  until the beginning of February 1999).  The court was unable to hear the oral application until September 1999.  By this time Ms Moses had moved away to another town (though still quite nearby), and was not therefore directly effected.  She still had relatives and friends in Kegworth, under the flight path.  The oral permission hearing was taken up solely with dealing with her locus standi and the judge found against her on that ground only.  





On renewal to the Court of Appeal on 29.3.00, the Court was not at all interested by the locus standi point and was only considered delay.  Reasons have not yet been given, but it refused permission to proceed obviously concerned about the financial implications for the airport.  The court appeared to take no interest at all in the very serious noise problems, or the illegality in relation to EA. It was not prepared to consider ways that the Council could or should be required to act.  It refused a reference to the ECJ even though it was accepted that the underlying issue (ie. what are the obligations to deal with implemented permissions where there has been no EA?) has not been considered by the ECJ.  We tried to take the case forward to the House of Lords, but a recent a test case ruling may result in this not being possible. Various other avenues in this complicated case are being considered.





Observations: This case raises grave concerns about the approach of the UK courts to enforcement of environmental law and it is particularly disturbing in the light of the safety and human right issues at this particular site. 





Night Flights: R v. S/S for Transport exp. LB Richmond and Others (cases 1-4) and Hatton v United Kingdom (ECHR).





The <!--webbot BOT="HTMLMarkup" endspan -->Heathrow Night Flights litigation started in 1993 when the Department of Transport proposed a new scheme for the regulation of night flights into Heathrow, Gatwick, and Stansted airports. We represented a consortium of the London Borough of Richmond and five other local authorities who challenged this scheme. They saw it as allowing a huge increase in the number of night flights, which cause misery to many in west London and the Windsor area. The technical merits of the scheme also appeared so bad as to be irrational in law. <!--webbot bot="HTMLMarkup" StartSpan -->


<!--webbot BOT="HTMLMarkup" endspan -->


Four separate judicial reviews followed, all entitled R. v Secretary of State for Transport exp LB Richmond and others. They are referred to below as Richmond #1, #2, etc.





In Richmond #1, <!--mstheme--><small> [1994] 1 All England Reports 577.</small><!--mstheme-->Laws J was concerned about some of the complaints about the technical flaws in the scheme but ruled that as a matter of administrative law he could not interfere with them. However he found that the government had failed to comply with a statutory requirement (to specify the number of flights permitted to fly at night) merely by setting a "noise quota". The result of the case was that the government had to revise its scheme in such a way as to reduce the potential maximum number of flights from 24,000 in a year to about 6,000.





The local authorities suspected that the scheme would still produce increased noise, despite the government's "undertaking" that it would not. After some experience of the scheme in operation it was possible to prove such an increase. So we went back to court again, and in Richmond #2 [1995] Environmental Law Reports 390.</small><!--mstheme--> Latham J quashed the scheme, because it ran contrary to the government's express policy of noise improvement.





The government had to consult yet again, and it was hoped that it would produce a new scheme which did not involve noise deterioration. However the scheme was much as before. The local authorities challenged it for failing to admit the departure from policy. In Richmond #3 <!--mstheme--><small> [1995] Environmental Law Reports 409.</small><!--mstheme--> Sedley J commented (although he refused leave to apply for judicial review) that the government was acting in a "devious and deeply unattractive" way and their conduct was a "farrago of equivocation". We went on, however, to obtain leave from the Court of Appeal and the government agreed to "clarify" its consultation and pay costs.





The government then made a further decision which was challenged in Richmond #4, <!--mstheme--><small> [1996] 1 Weekly Law Reports 1005.</small><!--mstheme-->for failure again to set out how the scheme was consistent with a published policy of improving the noise climate. The Court of Appeal held that the Secretary of State had set out his "policy objectives" adequately and declined to quash the scheme. The House of Lords refused leave to appeal.





In Richmond #4 the Court of Appeal had, however, recognised that the case raised issues under the European Convention of Human Rights. It acknowledged that the right to sleep was a right protected under Article 8(1) of the Convention, though it considered that the government had provided adequate justification for encroaching on that right by allowing more night flights. With domestic remedies now exhausted, this opened up the possibility of a complaint to the European Commission on Human Rights. 





Hatton: Eight individuals (“Hatton and Others”) followed the above up and made a complaint.  In May 2000 the European Court of Human Rights held a hearing to determine the merits and admissibility of the complaint.  The complaint was unanimous and declared admissible on two out of three grounds put forward (interference with the right to home and private life and lack of an effective remedy). Judgment is awaited.
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