Is English Law Ethnic Friendly?





By





Michael Chiu





A client of mine was divorced by his wife on the grounds of his unreasonable behaviour.  He didn’t want to contest the divorce because the marriage had broken down completely.  His wife was having an affair with the man who came to build an extension to their house.  What he wanted to contest was her claim for his money. 





I advised him to settle.  His wife claimed he was worth a million pounds and she wanted half of that. The problem was, his net worth was just half a million.





In the proceedings the wife claimed he had hidden a lot of money away.  She claimed she had seen him taking brown envelopes from the garage to his car and he seldom used credit cards when he went out with her. He also had a top-range Porsche and a top-range Mercedes.





My client said the brown envelopes contained business brochures and documents. The Porsche a 10-year old second-hand, and the Mercedes also a 4-year old second-hand,  still on hire purchase.  Further, the wife had a baby by the builder.





My client is Chinese and his wife is English.  They had been married for 18 years.





In the proceedings, her sworn statement of claim began with this sentence:





“My husband is a Malaysian businessman.”





It went on to portray my client as a dishonest, secretive, cunning and ruthless businessman cheating not only her, but practically everybody, from his suppliers to his customers, his employees, the Customs and Excise and the Inland Revenue.  It also claimed he was violent towards her and their two children.  With such allegations, my client fitted the descriptions of a foreigner, in fact a bloody foreigner.





In fact, I knew that none of such allegations was true.  Her statement was intended to create a prejudice against my client.





At the trial of the case, my client disclosed all his assets.  But the judge did not believe him. He ruled that he had put away a lot of money.  He ordered him to disclose all that money.  My client asked the judge: “What money, my lord?”  The judge replied, “All the money you have hidden.”  He said, “I have hidden no money.”  The judge said, “That’s what you said.” 





Eventually we settled the case with a payment and transfer of assets to the wife worth £350,000.  My client had to raise a bank loan in order to lose his wife. He asked me why he had such a lousy deal from the court and what of the bastard baby?  I said the judge ruled that she was driven into the adultery because she was tired of the marriage.





He asked whether the judge was racist.  I said probably a little, but not much. Enough, my client said, to hang him in the case.





The wife was represented by an English solicitor and an English barrister.  My client had me as solicitor and also an English barrister.  Both barristers were equally competent and I did not detect any bias on the part of the judge against me.  It was really a battle between a Malaysian husband and an English wife.





I don’t think my client suffered from racism.  He suffered from prejudice.





Let me ask a question.  What do you think of a Malaysian businessman accused of dishonesty?





The perception of Malaysia as a place full of fraud and corruption must have focused the judge’s mind.  The wife’s barrister knew that.  So he drafted the first sentence “My husband is a Malaysian businessman” and referred to it repeatedly. My client is Malaysian but he had been in this country for over 25 years.  And he is a businessman.  In our written reply and in our barrister’s closing speech, we did point out this fact.  Our barrister even said it was wrong to think of Malaysians as being dishonest.  But obviously the judge was unmoved. 





To be fair to the judge, I have to say that my client did not give evidence very well.  His command of English is awkward and he is not articulate at all.  He speaks with a strong foreign accent, and in the witness box he often failed to understand questions put to him.  He didn’t answer them properly either. With his mannerisms, he appeared to be hesitant, incoherent and at times self-contradictory.  On the other hand, his wife was quite composed. She spoke well and looked perfectly charming and innocent.  She had the ear as well as the eye of the judge from start to finish.  At once stage, she said: “If I don’t get enough money, my two children would have to go to state schools.” To which the judge said, promptly, “I won’t allow that to happen.”





Three years later, the wife sold her house and went abroad with the builder’s son, leaving my client’s two children in boarding school, which he paid for.  Today, the children have left university and are now working for him.  He is not violent, nor dishonest nor secretive nor cunning nor ruthless.  He is an ordinary person, although he is not English.  I have told him to put the past behind him but I doubt if he can get over the bitterness, not of the divorce, but of the prejudice.





Another client was prosecuted jointly with his partner for conspiracy to defraud. He was Indian, represented by me and an English barrister.  His partner was English, represented by an English solicitor and an English barrister.  It was a trial by jury.  Our barrister was really good.  He did most of the talking and most of the time the other barrister stood up and said: “My lord, I have nothing to add to what my learned and able friend has already said.”





During the ten days of trial, both defendants attended court and sat together in the dock, facing the jury.  Neither, on the advice of the barristers, elected to give evidence. The facts were common to both, concerning their imports from India.





The prosecuting barrister characteristically pointed out to the jury that “it was a con” committed by both or either of them. “It does not matter who is more guilty”, he said. The judge in his direction said the jury could convict “if they conspired with each other or if one of them conspired with someone else unknown.”





The jury acquitted the Englishman.  They convicted my client. 





My client asked me if there was racial prejudice.  I said I could not say that.  Four out of eleven members of the jury were non-white.  Three were women.  The decision was unanimous.  I could not think of anything fatally against my client, except the “Indian factor”.





There is no appeal against the decision of a jury unless its verdict is perverse.  Both our barrister and I thought the verdict was perverse, but there was no way to prove it was so perverse as to enable us to succeed in an appeal. We didn’t appeal.





Now you mustn’t think I am suggesting the English legal system is racist and English judges practise racism.





In fact, English law condemns racism and forbids racial discrimination.





The canons of English law teach us:





Everyone is equal before the law. 1





Everyone is presumed innocent until proved guilty in a court of law.  That is, until proved beyond all reasonable doubt.2 





Justice must not only be done, but must be seen to be done.3





The rules of natural justice require a person must know the charges against him and that he must have a chance for his case to be heard.4





The Race Relations Act 1976 makes it unlawful  to discriminate on the grounds of race.5





Now the Human Rights Act 1998, embodying the European Convention on Human Rights provides that 





Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law; 4





The enjoyment of the rights and freedoms set forth in the Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with national minority, property, birth or other status.6





Beautiful words, these. I have heard a judge say of the Human Rights Act, that all such rights have long been contained in the English common law.





I have asked the rhetorical question:  Is English law Ethnic friendly?





By the word “ethnic”, I am referring to those non-white people who have come to this country to live, to work, to study and to do business. They are in the minority of the population.





When you are in the minority in a democratic society, what do you expect? Do you expect to dominate the majority? You may hope so.  But chances are, you will not succeed.  In past centuries, the white, maritime Britons did explore the world, and did dominate and conquer not only the majority of  each country but practically the majority of countries. In discharging their white men’s burden they taught the world the rule of law, the principles of fair play and the elements of natural justice.  Above all, they have taught the world parliamentary democracy and theirs has been regarded as the mother of parliaments.  In return, they have brought back to these islands many things, and many, many people.  People who aspire to the British way of life.  People who admire and believe in British democracy and British justice.





Considering English law as a whole, I cannot say it is unfriendly to the ethnic minority. I cannot say it is friendly either. 





Considering my limited experience in the law for the past 30 years, I have discerned many cases in which, no matter what has been said and done, at the end of the day an ethnic person finds that the law has not been fair.





I am always trying to discover why this is so.





Over the years I have made some observations.  They are not scientific observations. Like many things, you have a gut feeling about certain things.  You can’t prove them and it’s difficult to tell anyone.  Well, I’m going to tell you  and I’m going to share them with you today.





When an ethnic person is discontented with the outcome of a court case, there is one word that often springs to his mind.





That word is “prejudice”.





He is prone to say the judge is prejudiced against him, the jury is prejudiced against him and the law is prejudiced against him.





But is that true?





The truth is rarely pure, and never simple, as Oscar Wilde 7 puts it.  The way I see it, the truth is, there is often the risk of prejudice rather than prejudice itself. I repeat, it’s not prejudice, but the risk of prejudice.





Where there is a risk of prejudice, those who don’t take heed will be hurt by it.





I have said that the minority in a democratic society cannot expect to dominate the majority.  It can best expect to be respected by the majority.  And I submit that it ought to be respected by the majority. In return, the minority ought to respect the majority.  It is through this mutual respect that the minority fits in nicely with the majority of the population.





In the context of court proceedings, the ethnic person thinks he doesn’t get a fair deal or a fair trial because I think he doesn’t fit in. Now when you don’t fit in, the risk is that you are out.





I have to beg to generalize. An ethnic person doesn’t fit in for several reasons.





First, his looks. His skin is not fair, his eyes not blue and his hair not blond. In short, he is not Caucasian. He looks odd.  He looks suspicious.  He looks out of place.





Secondly, his English is poor. He often speaks badly. He is slow in answering questions.  He hesitates because he thinks first in his native language.  He often uses the wrong words as he tries to translate for himself.





Thirdly, his body language.  He makes strange gestures, and strange facial expressions.  He is foreign.  He has something to hide. 





Fourthly, he has a different cultural background.  His thinking, his values, his likes and dislikes are different.  His taste, his smell, his touch and his senses are all different. And so is his perception of right and wrong.





Finally, he is stereotyped.  He is identified with what the media often portray to be his countrymen, in Africa, in the Middle East, in Asia, in Central and South America.  He carries the labels of his place of origin. He is not made in England.





When you put all these together, the ethnic person in front of an English judge becomes a suspect, and if he is already a suspect, he becomes more of a suspect. A poor man becomes a thief and a crook, and a rich man is a liar and a criminal.  He is repugnant and deserves to be treated accordingly.





I once read a guide to magistrates advising how to handle ethnic minorities in court.  In the section about the Chinese, it says,  When Chinese people are embarrassed or worried they often smile or giggle 8. This claim is as absurd as it is patronizing. A Chinese organization raised an objection and received a reply that the guide would be amended in the next edition.  Meanwhile, magistrates are told to believe that the giggling Chinese person is embarrassed.  He is embarrassed probably because he has been found out.  Chances are, he is a liar.





This is my diagnosis. I have already warned you, it is not scientific. It is a crude diagnosis. 





But I want to plead on behalf of English law. I want to say this to the ethnic minorities who come to use English law.  I plead that you do not just complain about prejudice.  You must address the need to reduce the risk of prejudice.  You must not sit on your right to be  obdurate.  You must not think you have the right to be different, to be what you are.  If you do, others have the right to think you are strange. You must not just accuse English law of being ethnic unfriendly.  You must try and make yourselves English law friendly.





I also plead on behalf of  the ethnic minorities, as Shakespeare does : 





Hath not a Jew eyes? hath not a Jew hands, organs, dimensions, senses, affections, passions? fed with the same food,  hurt with the same weapons, subject to the same diseases, healed by the same means, warmed and cooled by the same winter and summer, as a Christian is? if you prick us, do we not bleed? if you tickle us, do we not laugh? if you poison us, do we not die? And if you wrong us, shall we not revenge? If we are like you in the rest, we will resemble you in that.9





I rest my case.








_________________________________________________________________





1  “There is but one law for all, namely, that law which governs all law - the law of our 


   Creator, the law of humanity, justice, equity, the law of nature and of nations.”  


   Edmund Burke, Speech 28 May 1794





2 The prosecution must establish the guilt of the accused beyond reasonable   


   doubt.  Woolmington v DPP (1935) AC462, 25 Cr App Rep, 72, HL. “Everyone  


   charged with a criminal offence shall be presumed innocent until proved guilty  


   according to law.” Human  Rights Act 1998, Section 1 (3), Schedule 1, Part 1,


   incorporating Article 6, Para 2, of the European Convention of Human Rights 1950.





3 “A long line of cases shows that it is not merely of some importance, but is of  


  fundamental importance that justice should not only be done, but should manifestly and 


  undoubtedly be seen to be done.”  R v Sussex Justices (1923) KB1, 259 per Viscount 


  Hewart.





4 “No man shall be condemned unless he has been given prior notice of the allegation 


   against him and a fair opportunity to be heard is a cardinal principle of justice.” R v 


  Chancellor of Cambridge University (1727) 1 Stra 557 at 567 per Fortescue J.





5 Section 1 (3), Schedule 1, Part 1, incorporating Article 6 of the European Convention  


  on Human Rights 1950, Right to a Fair Trial, Para 1.





6 Section 1 (3), Schedule 1, Part 1, incorporating Article 14.


 


7 The Importance of Being Ernest, Act 1





8 Race and Religion, A Brief Guide for Magistrates’ Courts, published by The Justices’ Clerks’ Society and the National Association for the Care and Resettlement of Offenders, May 1998, at page 15.





9 The Merchant of Venice, Act 3
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