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In this paper I am asserting that:-





the rights of the individual to rely upon environmental Directives in the field of surface water, groundwater, land and air, which are intended to protect public health are clearly established.





Individuals already have rights and remedies in English domestic law in relation to environmental pollution in public nuisance and statutory nuisance.





The European rights can give specific content to, and must be given full expression in, the interpretation of UK common law of public nuisance.





As a result, particular rules and prejudices of the common law will have to give way to the principles of European law.





The European rights must also be given full expression in the interpretation of UK statute law, in particular part III of the Environmental Protection Act 1990. Statutory nuisance will take its content from the common law of nuisance, and therefore from values and principles of European environmental law that enter the common law.





The result of that full expression is that through the integration of European law and domestic law through the European Communities Act 1972 individuals probably already have the right to enforce those environmental standards not only vertically against state bodies but horizontally against non-state point source and non-point source polluters.





The right of the individual under Article 8 of the European Convention of Human Rights has been interpreted not to be limited to enjoyment of the home environment, and may add additional force to the argument.





�
THE RIGHTS OF THE INDIVIDUAL TO RELY UPON ENVIRONMENTAL DIRECTIVES IN THE FIELD OF SURFACE WATER, GROUNDWATER, LAND AND AIR, WHICH ARE INTENDED TO PROTECT PUBLIC HEALTH ARE CLEARLY ESTABLISHED.





Commission v Germany C-131/88[1]





This is a case on the Groundwater Directive. Advocate-General van Gerven considered that protection of groundwater was a fortiori management of common heritage than habitats of wild birds.





In the judgment, para 7, the Court states: “The directive at issue in the present case seeks to protect the Community’s groundwater in an effective manner by laying down specific and detailed provisions requiring the Member States to adopt a series of prohibitions, authorization schemes and monitoring procedures in order to prevent or limit discharges of certain substances. The purpose of those provisions of the directive is thus to create rights and obligations for individuals.”





The next case Commission v Germany 58/89 [2] is a case on surface water intended for the abstraction of drinking water, the court accepted (para 13) that a general transposition might be sufficient “provided that it does indeed guarantee the full application of the directive in a sufficiently clear and precise manner so that, where the directive is intended to create rights for individuals, the persons concerned can ascertain the full extent of their rights and, where appropriate, rely on them before the national courts.” I emphasize firstly, “persons concerned”, and secondly, reliance before the national courts.





Commission v Germany 59/89 [3] is a case on an air pollution directive, and is therefore even more interesting: the court notes that the intention of the directive is to protect human beings against the risk of lead poisoning, and its objective is laying down a limit value as an annual mean concentration. Article 3(1) of this Directive refers to “necessary measures” to ensure compliance. Germany tried to rely on general nuisance legislation, but the Court objects that “that law does not specify the threshold beyond which those nuisances must be regarded as harmful to the environment”.





“Except in [the case of occupational exposure] the obligation impies, therefore, that whenever the exceeding of the limit values could endanger human health the persons concerned must be in a position to rely on mandatory rules in order to be able to assert their rights. Furthermore, the fixing of a limit value in a provision the mandatory nature of which is undeniable is also necessary in order that all those whose activities are liable to give rise to nuisances may ascertain precisely the obligations to which they are subject.”





This appears to be the first appearance of the reciprocal obligation on polluters.





�
Here we have a situation where the court is clearly envisaging that the directive’s standards must directly inform the law of nuisance so that individuals can enforce those standards against polluters who cause or contribute to causing exceedence.





Commission v Germany C-361/88[4]





This is another decision on air pollution, this time on Directive 80/779/EEC on air quality limit values for sulphur dioxide and suspended particulates. The directive is regarded by the court as being a level playing field directive in relation to polluters, and to protect public health and the quality of the environment, and for both purposes to require approximation of national laws. The Commission attacked the German position, which it said was not a mandatory rule, and was not accompanied by effective sanctions to ensure that limit values were observed.





The court is clear that measures which only address specific point sources cannot be the necessary measures required by the Directive:





“28.	Article 3 (1) of the directive requires the Member States to take appropriate measures so that the concentrations of sulphur dioxide and of suspended particulates in the air are not higher than the limit values.”





“29.	In that respect, it must be pointed out that the competent authorities of the Länder have to implement plans for the protection of the air only when they find the existence of effects which are harmful to the environment. As stated above, the Law on protection against pollution does not specify the threshold beyond which effects on the environment may be found to be harmful. The technical circular ‘air’ imposes obligations on the administrative authorities only in the event of well-defined acts and in respect of specified plant. There are, therefore, no general and mandatory rules under which the administrative authorities are required to adopt measures in all the cases where the limit values of the directive are likely to be exceeded.”





I emphasise: the Directive requires general and mandatory rules. It requires measures in all cases where the limit values of the directive are likely to be exceeded - not merely where they are likely to be detected by routine monitoring.





Commission v Germany C-298/95[5]





This was a non-transposition action against Germany under two Directives, this one and the Shellfish Waters Directive. 





The Court starts from the purposes of the Directive as set out in the recitals which include public health protection of consumers of fish:





�
"One of the purposes of the directives at issue is to protect human health through the monitoring of the quality of waters which support, or could support, fish suitable for human consumption, such as salmon, trout, pike or eel....."





So persons concerned (which will include consumers) have rights under the Directive:





"In all cases where non�implementation of the measures required by a directive could endanger human health, the persons concerned must be in a position to rely on mandatory rules in order to be able to assert this rights."





So the implementation has to provide effective protection of human health:





"In the present case, even if the amounts of residues permitted in foodstuffs are, under other national legislative provisions, subject to limit values, the Federal Republic of Germany has failed to demonstrate that, in the event of non�implementation of the measures required by Directive 78/659 and 79/923, consumption of fish or shellfish will not present any danger for human health."





It also follows, the Court holds, that programmes for the purposes of the Directive must be specific programmes: general water quality programmes will not do.





"As regards Directive 78/659, general water-purification programmes, such as those relied on by the German Government, cannot therefore be regarded as constituting an adequate transposition of Article 5."





This is an issue which the UK is only now getting to grips with under the Shellfish Waters Directive, and has still not complied with under this Directive. It is interesting that the court regards the programmes as part of the transposition rather than implementation.





Commission v Italy  C�225/96 [6]





"24. Article 4 of the directive provides that Member States are to designate shellfish waters, that is to say, the coastal and brackish waters they consider to need protection or improvement in order to support shellfish (bivalve and gasteropod molluscs) life and growth and thus to contribute to the high quality of shellfish products directly edible by man (Article 1).





In the light of the first case, member states must have hoped that a reasonably widespread selective designation would have been immune from challenge. This is a Shellfish Waters Directive case, but from Commission v Germany we know that the considerations which apply are virtually identical to those of the Fresh Water Fishwaters Directive. Italy itself had designated shellfish waters in the majority of its regions, and must have had some greater hope of success when the Commission took proceedings. The result was one of the strongest judgements ever to come out of the ECJ in an environmental case:





Paragraph 25 disposes of the absolute discretion contention to which the UK used to adhere.


�
"25. Member States do have a certain discretion in ascertaining that those conditions (the need for protection or improvement) obtain, within the parameters set in the Annex to the directive."





And the next paragraph of the judgment turns the whole principle on its head: non-designation is not a possibility unless a water, in environmental and public health terms, does not need protection.





"26. However, contrary to the claims made by the Italian Government, waters must be designated if those conditions obtain. There is nothing in the wording of the directive to support an interpretation which would allow Member States not to designate all shellfish waters; that would, moreover, be contrary to its purpose, which is the protection of the environment and the abolition of unequal conditions of competition (see the first and fourth recitals of the directive)."





Finally, the gradual implementation heresy beloved of the DoE and DETR is stamped on:





"27. Nor is there any support in the working of Article 4 for the argument of the Italian Government that that article permits the designation of shellfish waters provided for therein to be gradual. member States may, of course, make additional designations (paragraph 2), but that option does not imply that they are not obliged to do so where the conditions laid down by the directive are met."





It can properly be said that the discretion of member states not to designate areas to which environmental standards are to apply under directives is now far more limited than was originally considered. The converse is that failure to designate, in the many cases where it cannot be argued that non-designation is a marginal decision makes no difference to the civil liability of the member state, or to the position of the polluters in civil law or statutory nuisance.





INDIVIDUALS ALREADY HAVE RIGHTS AND REMEDIES IN ENGLISH DOMESTIC LAW IN RELATION TO ENVIRONMENTAL POLLUTION IN PUBLIC NUISANCE AND STATUTORY NUISANCE.








Historically some of the protections given to individuals by the common law and statute law in the environmental field have varied according to the nature of the pollution, the sensitivity of the receptor, and the property interests affected. In the common law, this tendency arises from the very way in which the body of law has been put together on a bottom up rather than a top down basis. 





�
Cf Halsey v Esso Petroleum.[7] in which a claim against Esso succeeded in relation to acid smuts damaging clothes on the line, paintwork on a car in the highway, a pungent smell of oil, noise from boilers, and noise from road tankers in the depot and on the highway. The defendants were held to be liable under the rule in Rylands v Fletcher, in private nuisance, and public nuisance, each in relation to different parts of the claim.





In statute, the UK has suffered from the absence of any directive mind seeking to codify the structures. 





To give but one example from a field somewhat dear to me,  private shellfisheries receive under English common law and British statute law protections which probably exceed European level protections, but public fisheries traditionally are less well protected, and particularly so since water privatisation in 1989.





3.	THE EUROPEAN RIGHTS MUST BE GIVEN FULL EXPRESSION IN THE INTERPRETATION OF UK COMMON LAW, IN PARTICULAR PUBLIC NUISANCE.





The supremacy of European law in the UK legal system is recorded in two ways. By section 2 (1) of the European Communities Act 1972. “All such rights, powers, liabilities, obligations and restrictions from time to time created or arising by or under the Treaties..........as in accordance with the Treaties are without further enactment to be given legal effect or used in the United Kingdom shall be recognised and available in law, and be enforced, allowed and followed accordingly; and the expression “enforceable Community right” and similar expressions shall be read as referring to one to which this subsection applies.”





Under section 3(1) as now amended “For the purposes of all legal proceedings any question as to the meaning or effect of any of the Treaties, or as to the validity, meaning or effect of any Community instrument, shall be treated as a question of law (and, if not referred to the European Court, be for determination as such in accordance with the principles laid down by and any relevant decision of the European Court of any court attached thereto.”





While, for example, Halsbury suggests that section 2(1) would appear to be concerned mainly with regulations, the implication, and the effect of the combination of the two provisions appears to me to be that where the European Court of Justice has determined that a directive is intended to confer rights on individuals, and the transposition does not directly confer a right, section 2(1) may be relied upon. Wyatt & Dashwood state that section 2 (1) “provides for the recognition of all directly enforceable Community law”. The European rights, as I read it the situation therefore, are within section 2 (1)





I then turn to the obligations of the member state in relation to the interpretation of domestic laws, and necessarily therefore to Von Colon and  Marleasing.





�
In Von Colon [8], which is the case of discrimination against two female social workers and the state law that enabled them only to recover travelling expenses,  the ECJ stated: “The Member States’ obligation to achieve the result envisaged by the Directive and their duty under Article 5 of the Treaty to take all appropriate measures to ensure the fulfilment of that obligation, is binding on all the authorities of Member States including the courts. It follows that in applying the national law and in particular the provisions of a national law specifically introduced in order to implement [the Directive], national courts are required to interpret national law in the light of the wording and the purpose of the Directive in order to achieve the result referred to in Article 189.”





I ask you in particular to note the words “in particular”, which implies that it is not limited to that sphere. The principle of purposive interpretation applies to legislation which is not specifically introduced in order to implement the Directive. Marleasing confirmed that. Section 2 (4) of the European Communities Act 1972 confirms this with regard to pre-existing statutory provisions.





The Court also held that full implementation of the Directive did entail that the sanction be such as to guarantee real and effective judicial protection, and, moreover, it must also have a real deterrent effect on the employer.





In para 8 of the judgment in Marleasing [9] the ECJ says: : “....the Member States’ obligation arising from a directive to achieve the result envisaged by the directive and their duty under Article 5 of the Treaty to take all appropriate measures, whether general or particular, to ensure the fulfilment of that obligation, is binding on all the authorities of Member States including, for matters within their jurisdiction the courts. It follows that, in applying national law, whether the provisions in question were adopted before or after the directive, the national court called upon to interpret it is required to do so, as far as possible, in the light of the wording and the purpose of the directive in order to achieve the result pursued by the latter  and thereby comply with the third paragraph of Article 189.”





The third paragraph of Article 189 (now 249) is simply “A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.”





Many of the problems which the Marleasing approach encounters are not present in relation to environmental torts: this is because there is already in existence a legal mechanism with flexible content which can apply directive obligations at the instance of individuals: it is not as if, as in Duke10] or Webb [11], it was necessary to devise a new remedy: the remedy is already in place and merely needs to be informed with the content of the relevant Directive obligations.





This issue was raised in Bowden [12]. As I originally formulated it, the question is, can environmental pollution which causes a breach of a European environmental obligation not be an unreasonable interference with amenity? 





�
In its basic form, the Court of Appeal had no doubt: failure to comply with a European environmental obligation could be relied upon in public nuisance in relation to the question of reasonableness. 





The further proposition put forward on Richard Bowden’s behalf was is environmental pollution (in this case by a state body) which is in breach of an European environmental obligation ipso facto a public nuisance?  In the Court of Appeal, Mr McCracken relied on the case of  Campbell v Paddington [13]. Mrs Campbell recovered damages from the council because it erected a stand for spectators of the funeral of King Edward VII, in consequence of which she cancelled bookings for spectators to watch from her windows.





The Council argued that it was legally incapable of authorising a public nuisance, and any remedy was against individuals: further that the loss was not the direct result of the nuisance. 





In a strong judgment Avory J: stated: “This is the case of a person, a corporation in point of fact, not in the exercise of any right, but unlawfully and without any authority, erecting a structure in the public street which seriously interfered with the enjoyment by the plaintiff of her house. That is enough to give the plaintiff a right of action on the case for disturbing her in the enjoyment, use, and occupation of her house; and, moreover, as the wrongful act of the defendants constitutes a public nuisance, the plaintiff, having in my opinion established the fact that she has sustained special damage over and above the general public inconvenience, has established a cause of action on this ground also.” 





Lush J said: “The defendants begin with an act wrongful in itself; if such an act is the source and origin of loss to the plaintiff, then, provided the loss is sufficiently closely connected with the wrongful act, it is a loss for which the plaintiff is entitled to redress.”





The beauty of the case is that through public nuisance, Mrs Campbell recovered for the loss of a view, a right not known to the law. The attraction of this principle is, as it were, unlawful act public nuisance. Unreasonableness of an interference has not to be shown, merely its illegality.





The CA in Bowden however distinguished Campbell v Paddington on the ground that, the court alleged, the discharges had originally been made “with lawful authority in the sense that the acts of discharging water were done with the authority of Parliament” and further that “He complained of the interference with his right to harvest mussels which was an indirect consequence of the defendant’s acts”, “and the claim of interference with the plaintiff’s interest is too remote to give rise to a claim in public nuisance.” Quite apart from the errors in the reasoning, a distinction based on statutory authority clearly allows many cases to take advantage of Campbell v Paddington against non-statutory bodies, where there is direct affectation, at least.





AS A RESULT, PARTICULAR RULES AND PREJUDICES OF THE COMMON LAW WILL HAVE TO GIVE WAY TO THE PRINCIPLES OF EUROPEAN LAW.


�



Traditionally, the common law has been severe on pollution of groundwater, e.g. Ballard v Tomlinson [14], and on pollution of shellfish waters e.g. Hobart v Southend-on-Sea [15], and on river pollution, e.g. Pride of Derby v British Celanese [16], while being much less exacting on questions of air pollution and noise pollution where these affect the common environment. It may be argued that these particular examples are illustrations of the rule in Rylands v Fletcher [17], and the principles which apply where nuisance is fault-based are entirely different.





While Rylands v Fletcher has been pleaded in Bowden, the main thrust is in public nuisance. There is a serious issue here as to whether an interference with the common environment which is Rylands v Fletcher as against a private receptor can be anything other than a public nuisance in relation to a public receptor.





One issue raised by the defence is Bowden, is whether the infringement of a European obligation which interferes with the enjoyment of all citizens of the unowned environment i.e. with general public rights, is immune from action under the rules in relation to special damage, i.e. the common law rule e.g. in Benjamin v Storr [18] that: “To entitle a private person to maintain an action for a thing which amounts to a public nuisance, he must shew that he has sustained a particular damage or injury other than and beyond the general injury to the public, and that such damage is direct and substantial.”





In Hunter v Canary Wharf [19] which focussed on private nuisance, the claims to interference with reception were proposed to be expressed in the alternative in public nuisance, Pill LJ in the Court of Appeal anticipated extreme difficulty in the plaintiffs showing that they suffered particular damage.





The authority relied on by SWW in Bowden is a Canadian case called Hickey v Electric Reduction Co [20], in relation to fisheries destroyed by cyanide, and an Australian case called Ball v Consolidated Rutile [21] where tree roots spoiled fishing in part of a bay.  Fishermen were held not to have suffered particular damage. That case has not been followed in a British Columbia case, Gagnier [22], against a pulp mill that ruined a crab fishery, and in cases in Ontario on obstruction of the right of navigation (Rainy River [23] & [24]). Where Bowden may clarify the law on public nuisance in the UK when it comes to final decision may well be in establishing that the rule of particular damage cannot be reconciled with the obligations of the UK under environmental directives to provide a remedy for persons concerned in relation to exceedences of standards.





�
I suggest there is no reason to suppose that the rule can prevail against European directives than there was to suppose that the ECJ would aid and abet the absence of interim relief in Factortame [25]: “The full effectiveness of Community law would be just as much impaired if a rule of law could prevent a court from granting interim relief in order to ensure the full effectiveness of the judgement to be given on the existence of rights claimed under Community law. It follows that a court which in those circumstances would grant interim relief if it  were not for a rule of national law, is obliged to set aside that rule.” (Judgment para 21).





Another traditional prejudice of the common law is that activities may be regarded as not being a nuisance because of the perceived inferior character of the neighbourhood in which they take place, and because of the perceived legitimacy of the activity creating the nuisance. This is expressed in its most extreme form in Hole v Barlow [26] in 1858, only to be qualified four years later in Bamford v Turnley [27]: “It may be that for the sake of trade in towns, or for the public benefit, a nuisance is sometimes justified, such as a tallow chandler’s factory...” In that case the defendant was burning bricks for his own house, so “The only question is whether there is real substantial injury to the plaintiff, he being supposed to be of ordinary character and nerves, and with reference to the state of the neighbourhood.”





In the argument, counsel for the defendant says: “There is no proposition of law that every person has an absolute right to pure unadulterated air under all circumstances: on the contrary every person must enjoy his own property subject to the reasonable use by his neighbour of his own land. That explains the dicta that what is a nuisance in one place may not be so in another, and that whether a thing is a nuisance or not depends on the state of the neighbourhood.” 





Pollock CB in his judgement says: “That may be a nuisance in Grosvenor Square which would be none in Smithfield Market, that may be a nuisance at midday which would not be so at midnight, that may be a nuisance which is permanent and continual which would be no nuisance if temporary or occasional only.”





The trend, however, of European directives for the protection of human health in the environment, is towards establishing standards which are uniform across the entire range of environments within the state. The proposition that member states can set widely different sets of standards under the same Directive has been put forward by the UK in relation to the Shellfish Waters Directive, and we will see what the eventual outcome of that is.





THE EUROPEAN RIGHTS MUST ALSO BE GIVEN FULL EXPRESSION IN THE INTERPRETATION OF UK STATUTE LAW, IN PARTICULAR PART III OF THE ENVIRONMENTAL PROTECTION ACT 1990. STATUTORY NUISANCE WILL TAKE ITS CONTENT FROM THE COMMON LAW OF NUISANCE, AND THEREFORE FROM VALUES AND PRINCIPLES OF EUROPEAN ENVIRONMENTAL LAW THAT ENTER THE COMMON LAW.





�
If we can conclude that particular environmental pollution is a nuisance at common law, we  can in many cases conclude that it is “prejudicial to health or a nuisance” under section 79 of the Environmental Protection Act 1990, and that therefore the local authority has an obligation to serve an abatement notice, and a private citizen has the right to an abatement order under section 82 of the same Act. Obviously there will be some cases where there is a public nuisance which falls outside the scope of statutory nuisance. Conversely  situations prejudicial to health exist which would not be a public nuisance at common law, for example the condition of individual dwellings.





I take it as trite law that where there is a domestic remedy, whether at common law or statute, and there is a European right, then the common law or the statute must be construed so as to provide an effective remedy. There is an argument that Marleasing may not go as far as to overrule a specific provision of pre-existing domestic legislation which is inconsistent with the Directive, but that is not a problem which one encounters with common law rules.





The ultimate Francovich [28] type remedy is needed only where this interpretation is simply impossible, and effectively the courts are merely declaring the incompatibility of the domestic law with the European requirements. The proposition that the  inconsistencies of the common law with the breadth and equality of European environmental protection will be readily accepted by the ECJ is, I believe, ultimately doomed to failure.





THE RESULT OF THAT FULL EXPRESSION IS THAT THROUGH THE INTEGRATION OF EUROPEAN LAW AND DOMESTIC LAW THROUGH THE EUROPEAN COMMUNITIES ACT 1972 INDIVIDUALS PROBABLY HAVE THE RIGHT TO ENFORCE THOSE ENVIRONMENTAL STANDARDS NOT ONLY VERTICALLY AGAINST STATE BODIES BUT HORIZONTALLY AGAINST NON-STATE POINT SOURCE AND NON-POINT SOURCE POLLUTERS.





The judgement of the Court of Appeal in R v Falmouth and Truro Port Health Authority ex parte South West Water [29] has necessarily established that action can be taken under section 82 of the EPA 1990 against polluters of water. It appears to follow, given developments in standards for the protection of human health, such as the standards based on local authority intervention related to faecal streptococci proposed as a draft by the WHO, that standards as rigorous as the Bathing Water Directive imperative standards can be relied upon in relation to exposure to bacterial pollution of rivers or other freshwaters in the course of recreational activities.





The exclusions of tidal waters will have to be revisited in the light of the Bathing Waters Directive and the Human Rights Act 1998, because it is clearly absurd that if the pollution of the Serpentine (now designated by UK under the Directive) or the waters of the slalom course at the National Water Sports Centre to 2000 f.c./100ml and above is a statutory nuisance, the pollution of bathing waters in salt water is a statutory nuisance only if the pollution has first landed on a beach and comes within the principles of R v Carrick D.C. ex parte Shelley [30], and is resuspended on the incoming tide!





It is possible, and indeed necessary, for similar principles to be applied to restrain air pollution which causes European norms to be exceeded.





�
A cautionary note in relation to WHO standards which have not been transposed into EU law is probably necessary in the light of the judgement in Murdoch v Glacier Metal.





In both water and air a major problem is the reliance of the state authorities on single point monitoring in determining whether or not non-compliance exists. In effect the argument is that the member state has no obligation to comply with the directive, but only not to get caught breaking the mandatory obligations at the sampling point. The answer to this problem is probably found in the “programme” or “necessary measures” type of obligation, which DETR is now having to get to grips with in the context of shellfish waters, and probably shortly also on fresh water fishwaters. Programme obligations are contained, for example, in Article 7 (1) of the Dangerous Substances Directive 76/464.





The effective difference these obligations make is that there override minimalist implementation. It is not legally possible for a member state to say: “We will monitor compliance at one particular point in the designated space, and will rely on the deemed compliance provisions”. The programme obligation means that the member state must have a strategy for compliance with the relevant standard throughout the designated space. That programme must be robust, and effective, and capable of being measured against the directive obligations construed purposively. That is a severe test, and there is little in the way of programme content applied in the UK that is capable of meeting it.





Similarly, the programme obligation is an effective counter to the claim by a polluter that their discharge in itself does not cause an exceedence of a limit value. The programme obligation requires all sources of pollutants to be taken into account, and where some of the pollutants are virtually impossible to control, the argument for very stringent control of controllable point sources is irresistible. The judgment in Commission v Belgium [31] on the Bathing Waters Directive requires effectively that member states use such tolerance of exceedences as is permitted to cope with the uncontrollable, not to license point source pollution to that limit.





In the case of L Nederhoff & Zn v Dijkgraaf en hoogheemraden van het Hoogheemraadschap Rijnland (C-232/97) [32 Nederhoff used creosote on wooden posts used for shoring up banks, and the local authority rejected an application for authorisation to discharge creosote into surface waters. The ECJ  determined (para 37) “...the term ‘discharge’ in Article 1 (2) (d) of Directive 76/464 must be understood as referring to any act attributable to a person by which one of the dangerous substances listed in List I or List II of the Annex to the directive is directly or indirectly introduced into the waters to which the directive applies.”





�
In the case of A.M.L. van Rooij v Dagelijks bestuur van het waterschap de Dommerl [33] the court held that discharge of dangerous substances in steam which then precipitates into surface waters was a discharge into those waters. At para 33 “...the term discharge in Article 1 (2) (d) of Directive 76/464 is to be interpreted as covering the emission of contaminated steam which is precipitated on to surface water. The distance between those waters and the place of emission of the contaminated steam is relevant only for the purpose of determining whether the pollution of the waters cannot be regarded as foreseeable according to general experience, so that the pollution is not attributable to the person causing the steam.”





It follows that the control of attributable diffuse sources is now very clearly a part of both obligations of member states, and probably for the whole range of environmental directives, and control of non-attributable diffuse sources will be part of the obligations under some of these directives.





What will probably exercise UK authorities will be whether the same principles will now apply to causation in relation to public nuisance and statutory nuisance. Logically it must.





THE RIGHT OF THE INDIVIDUAL UNDER ARTICLE 8 OF THE EUROPEAN CONVENTION OF HUMAN RIGHTS HAS BEEN INTERPRETED NOT TO BE LIMITED TO ENJOYMENT OF THE HOME ENVIRONMENT, AND MAY ADD ADDITIONAL FORCE TO THE ARGUMENT.





In G and E v Norway [34], a decision on admissibility in 1983, the Commission expressed the opinion that, “under Article 8, a minority group is, in principle entitled to claim the right for the particular life style it may lead as being “private life”, “family life” or “home”..... The applicants claim that the valley where they were born, and where they intended to live, will be partly under water. They do not allege that they will be unable to continue their life as a reindeer shepherd and a fisherman and hunter respectively. The Commission is prepared to accept that the consequences, arising for the applicants from the construction of the hydroelectric plant, constitute an interference with their private life, as members of a minority, who move their herds and deer around over a considerable distance. It is recalled that an area of 2,8km2 will be covered by water as a result of the plant. In addition, it must be acknowledged that the environment of the said plant will be affected. This could interfere with the applicants’ possibilities of enjoying the right to respect for their private life..”





The reservations I have with regard to the possible scope for using this extension to Article 8, or indeed Article 1 of Protocol 1, is that in order to establish it one has to go through very similar hoops to those under the common law of public nuisance. Provided there is somewhere else where you can exercise your public rights, you may be without a remedy.





Lopez Ostra [35] and Guerra [36] may be of assistance in extreme situations, but I personally doubt that as a first jumping off point they will be of value in most cases because of the absence, to date, of specific environmental content to the Convention rights. I emphasise that  even in Lopez Ostra the court holds that the member state has a margin of appreciation, as well as to having to strike a fair balance between the competing interests of the individual and of the community as a whole.





�
In the judgment in Guerra the court says at para 58: “In the present case it need only be ascertained whether the national authorities took the necessary steps to ensure effective protection of the applicants’ right to respect for their private and family life as guaranteed by Article 8.” and at para 60: “The Court reiterates that severe environmental pollution may affect individuals’ well-being and prevent them from enjoying their homes in such a way as to affect their private and family life adversely.” At para 74, the Court notes that it has no power to specify any remedy: “it is for the State to choose the means to be used in its domestic legal system in order to comply with the provisions of the Convention or to redress the situation that has given rise to the violation of the Convention.”





I contrast the position under many EU environmental directives where the obligation to ensure compliance with limit values is frequently absolute, or qualified only by severe weather exceptions. Unless firstly informed by hard environmental standards, the reliance on Convention rights will prove, I suspect, far less robust an instrument of environmental improvement and compensation.





Where the Act may assist the process of claiming environmental rights under European legislation is by reinforcing the principles of purposive interpretation under section 3(1) of the 1998 Act. I am not sure that suggestions that there is necessary incompatibility between this principle and the Marleasing principles will in practice have any basis. In purely juridical terms, the Marleasing principles are stronger.





CONCLUSIONS





I believe the scope for developing rights under environmental directives has great potential. One hint for the future may be in Commission v Belgium C-307/98 [31], where an exceptional and implied obligation to prohibit bathing was recognized by the ECJ (para 62) where “because of local conditions, the extent of the deviation from the limit values observed in that area or the nature of the limit values not complied with is such that a danger to public health is involved.” Such prohibitions are already in place, for example in relation to shellfisheries, and drinking water. The UK has failed adequately to address the problem in relation to the Groundwater Directive. The whole approach is very sympathetic to that of the draft WHO guidelines on recreational water quality.





The obligation of the member state to prohibit given activities within certain zones because of exceedences of values will necessarily, as I see it, have the effect of giving the public a right of action against the state for having failed to secure compliance, and against the polluters whose actions or failures have caused or substantially contributed to the exceedences. Even where air pollution originates from many sources, and even different jurisdictions, the duty to put in place programmes to minimise it for the protection of public health is a clear and distinct legal duty on all state emanations. The position is no different in relation to a statutory nuisance which is caused by many diffuse inputs: the statutory duty there is on the local authority to serve an abatement notice or notices. There is no discretion not to serve at all (Carrick).





�
This type of liability already exists in the common law in other jurisdictions, for example, in the Australian case of Ryan v Great Lakes Council [37], where judgement was given for claimants who suffered hepatitis “A” equally against the local authority, the state, and an oyster producer. Against the council and the state, the ground of claim was that they failed to exercise their management powers in such a way as to minimise the risk of HAV infection of oyster consumers. The council had at least a duty to monitor the water pollution caused, or likely to be caused, by septic tanks under its control and to warn others of any health risk or potential danger: it also had extensive powers to control pollution from the facilities. The judge held that they had a duty to take those steps that were reasonably open to the Council in order to minimise human faecal contamination of the lake. Pollution from multiple point sources were all under the control of the Council.





I do not think that cases like X v Bedfordshire [38] can seriously be argued against state body liability, given the extensive powers already held in relation to pollution. I expect Ryan type liability, linked with European environmental standards, will emerge here over the next few years, coupled with the enabling of public and statutory nuisance effectively to address many environmental pollution issues.
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